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PREFACK 



T AM acquainted with but three noteworthy attempts at the 
-■- writing in the English language of a History of Inter- 
national Law. The earliest, the tentative effort of Robert 
Ward, is represented by two highly useful and interesting but 
incomplete volumes published in 1795. The later work of 
Hosack is slight and formless. Wheaton's History of the Law 
of Nations in Europe and America from the Earliest Times to 
the Treaty of Washington, 1842, excellent as it is in its handling 
of two centuries, touches but lightly upon the pre-Qrotian 
history, and has moreover been long unprocurable by the 
majority of readers. Under these circumstances the ordinary 
English inquirer in this branch of study must seek his in- 
formation either in foreign texts or, under, it may be, the 
guidance of the late Mr W. EL Hall's monumental general 
treatise, in the embarrassingly rich literature of State Papers, 
Memoirs and Collections of Treaties. Convinced that in the 
prosecution of the historical method will be found the only 
really sattsfiactory way to the right understanding of the 
character and claims of International Law, I have embarked 
upon the attempt to write a brief History of the foundation 
and development of International Law as a science. I have in 
the present volume endeavoured to trace the gradual evolution 
of the State System of the modem civilised World and to 
maik the sources of that composite Law of Nations of which 
Grotius in the seventeenth century is commonly deemed to 
have been the Father. In a second volume I hope to follow 
System and Law in their later expansion. Having incorporated 
in the text considerable portions of a volume published in 1898 
I have retained, in a secondary place, its title of " The Science 
of International Law." 



Vl PREFACE. 

In the preparation of the work I have been frequently 
indebted to Professor Laurent's ample Hiataire de VHumanUi 
and to the keen research of Professor Nys. Local references 
will, I trust, make clear my obligations in these and other 
quartern 

Li this last connection I would say that, in spite of much 
criticism, I have pursued my former practice of constant citation. 
I have recourse to citation, not only as pointing to the sources 
of my personal authority for particular statements, but as 
directing to stores of further information which might possibly 
otherwise escape the student who would prosecute research into 
wider fields. I have, moreover, no desire to affect originality 
where the merit has been that of another. 

I would remark with regard to the method I have followed 
in confining attention in the volume now issued to the inter- 
national relations of Europe, that I am fisu* frt>m disregarding 
thereby the claims which might be preferred in a Histoiy of 
Civilisation on behalf of certain States of the East. Indeed I 
would express my belief that an examination initiated into the 
history of China and Japan, of Persia and of India — an ex- 
amination which I have some hope may be ere long initiated 
by one better qualified for the work than myself — would reveal 
the fact that the recent appearance of one at least of the 
peoples of the Orient amongst the States of the International 
Circle represents but the renewal of a connection severed by 
long centuries of Barbarian cleavage. 

Lastly, I must ask indulgence for some inconsistencies in 
the spelling of proper names which have, I find, escaped 
correction. 

T. A. WALKER 



Pbtebhouse, Cakbridoe, 
October, 18d9. 



LIST OF SOME BOOKS AND EDITIONS REFERRED TO 

OR CONSULTED IN VOL. L 



i^aimsiui Totiui Theoloffiae. Antwerp, 1626. 
Augustiney Opera, 10 vols. Paris, 1614. 
Austin, John, The Province of Jurieprudenoe Determined, 2nd Ed. London, 

1861. 
„ Lectwree on JuriepnuJdence, 2 vols. 4th Ed. London, 1879. 
Baig^ J. J. L., HieUrire dee Beni Zeiyan, Roie de TUtncen, Paris, 1862. 
AutontpMrrv, Ambcuicuiei du Martechal de. Cologne, 1668. 
Baiifard^ The Oood Chevalier tans Few et tant JReproche^ Hietory of, 

London, 1883. 
BeDtham, J., Fragm/enl on Oovemment, 2nd Ed. London, 1823. 
„ PrindpUe of Morale and Legidation, Oxford, 1879L 

BeottTo^lio, Cardinal, Hietorioal Rdation of the United Provineei of 

ffanden. Rendered into En^ith hy ffenry. Earl of MonnunUL 

London, 1652. 
„ Compleat Hietory of the War$ of FUmdert, London, 1654. 
Bentdet, Memoin of the Marshal Duke of. Written by Eimedf, 2 to1& 

London, 1779. 
Birdi, T., ffiMorieal View of the Xeyotiatione between the CowrU of England, 

/Whim and Bruesdifrom the Tear 1592 to 1617. London, 1749. 
Bodin, J., De JUpMica Libn Se^-. Paris, 1586. 

„ Lee Six Lifree de la R^pMique. Lyons, 1593L 
Boroo^ Sir John, The Soteraignty of the British Seae. London, 165L 
Boogeant, P., HisUdre dee Ouerres et dee N^goeiatione qui prMdireni le 

TraiUde Westphalie. 2 vols. Paris, 1727. 
Bradford, W., Correspondence of the Emperor Charles V, and Mis Awkbaeea- 

dare at the Courte of England and France. London, 18501 
Brienme, M^ewiree du Comte de. 3 vols. Amsterdam, 1719. 
Branna, Conradus, De Legationibus. Mayenoe, 1548. 
Bryoe^ J., The Holy Roman Empire. 5th Ed. London, 1875. 
Bingaa, De Domimio Ser. Oenuensis Reip, in Mori Ligustieo Libri II, 

Rome, 1641. 
Bmiheqmi, A. OislenOj Omnia quae exstanL Elzevir, 1633. 
Busbequius, A. (?., 7%e Four J^nstles of London, 1694. 
Cabala dve Scrinia Sitera. London, 1654. 



TUl LIST OF SOME BOOKS AND EDITIONS 

CaIlibteefIklaManihreden^o<neraveelesSouve^ 2 vols. London, 17&0. 
Camden, ITie ffistarie of the Mast Benotoned and Victorious Frinoesae 

Mitabethy late Queens of England. London, 1630. 
Canonieif Corpus Juris. Ed. A. L. Bichter. 2 vols. Leipadg, 1839. 
Carleton, Letters from and to Sir Dudley. 2nd Ed. London, 1775. 
Castelnau, Michael dOy Memoirs of the Reigns of Ihxnds IL and Charles IX. 

London, 1724. 
Church and Brodribb, Annals of Tacitus. London, 1876. 
Clark, £. Q, Practical Jurisprudence. Cambridge, 1883. 
CommineSf The History of PkUip de, Knight^ Lord of Argenton. 4th Ed. 

London, 1674. 
Cond^ J. A., History of the Dominion of the Arabs in Spain. 3 vols. 

London, 1854. 
Conringiij Hermannij Opus de Finibus Imperii Germanici. Frankfort and 

Leipzig, 1693. 
Consolato dd Mare, IL Venice, 1584. 

Creighton, M., History of the Papacy. 5 vols. London, 1882 — 1894. 
CrusadeSf Chronides of the. London, 1848. 
Dalton, C, Life and Times of Sir R Cecil, Viscount Wimbledon. 2 vols. 

London, 1885. 
Davila, H. C, History of the CivU Warr of France. London, 1678. 
Dumont, J., Corps Universd DiplomcUigue du Droit des Oens. Amsterdam, 

1726—31. 
^inhaxd, Vita et Oesta Earoli Magni. Cologne, 1521. 

„ Anmales Begum Francorum Pipinij Kardi, LudovicL 
Fanshaw, Sir Richard, Original Letters of. London, 1702. 
Finetty Sir John, Finetti PhUoxems. London, 1656. 
Finlay, History of the Bysantine and Oreek Empires. 2 vols. Edin. and 

London, 1853, 4. 
Flaasan, Histoire Q4n/6rale et BaisonnA de la Diplomatic Francaise. 7 vols. 

Paris, 1811. 
Fowler, Warde, The City State of the Cheeks and Romans. London, 1893. 
Freeman, K A., Historical Geography. 2nd Ed. London, 1882. 

„ History of Federal Government. London, 1863. 

Froissart, Chronicles of England, France, Spain and the adjoining Countries. 

Translated by Thomas Johnes. 2 vols. London, 1839. 
Oentilis, Albericus, De Legationibus Libri Tree. London, 1585. 
Gibbon, K, Decline and FaU of the Boman Empire. 6 vols. London, 

1776—88. 
Grotins, Hugo, De Jure BeUi ac Pads Libri Tree. Paris, 1625. 

„ „ „ „ Amsterdam, 1689 and 1712. 

„ Cfthe Bights of Wcur and Peace. 3 vols. London, 1715. 

„ De Bebus Betgids, or The Annals and History of the Low- 
Country Warres. London, 1665. 
Grotius, Hugo, Mare Liberum. Lejden, 1633. 



REFERRED TO OR CONSULTED. IZ 

Grodiia, Hugo, Mixrt Liberum. Amsterdam, 1689 and 1718. 
QmnciM-dini, Franoeeoo^ The HiUatjoflUdy. Translated bj Austin Parke 

Godaid. 8rd Ed. 10 vols. London, 1763. 
Qniiot, F., ffiitory of CivaitoHan. 3 vols. London, 1882. 
HaD, W. K, Intematianal Law. 3rd Ed. Oxford, 1890. 
Hallam, H., View of the State of Europe during the Middle Ages, 8th Ed. 

2 voia. Lomion, 1841. 
Hammond, Politieal InetituHom of the Ancient Greeks. London, 1896. 
ffenry /F., sumamed the Oreat^ King of Francs and Navarre^ The History 

of Bj the Bishop of Rodez. Made English by F. D. London, 1668. 
Hod^dn, T., /loZy cNuf jffer /nvocfer*, 476--535 A.D. 4 vols. Oxford, 1886. 
HcJlaod, T. £., Jurisprudence. 2nd Ed. Oxford, 1882. 
„ Studies in International Law. Oxford, 1898. 
ffooier, Biehard, The Works of London, 1706. 
Hosack, John, Rise and Growth of the Law of Amotions. London, 1882. 
ffostiensiSf ffenrid a Segusio Cardinalis^ Aurea Sutnma. Cologne, 1612. 
Intettigeneer^ The Swedish. London, 1632. 
Isidori Biepalensis Episoopij Originum sive Etpnclogiarum Libri Viginti. 

1686. 
„ Historia sive Chronicon Gothorum. Paris, 1679. 
James^ The Court and Character of King. Collected and perfected by 

Sir A. W. London, 1661. 
JenkiDaon, Charles, Eari of Liverpool, A Discourss on the Conduct of the 

Oovemment of Great Britain in respect to Neutral Natums. London, 

180L 
Jordaoes, De Origine Actuque Getarum Liber. Basle, 1631. 
Joespkus, Flavius^ The Works of Translated into English by Sir Roger 

L'Estrange, Knight. London, 1733. 
KaHenbom, Von, Die Vorldufer des Hugo Grotius. Leipzig, 1848. 
JToroii, Ths. Translated from the Original by Geoige Sale. 2 vols. 

London, 1812. 
Laurent, F., hudee sur mistoire de VHumanit^ 18 voIb. Paris, 1866 



T. J., The Principles of International Law. London, 1896. 
ptacchiaveDi^ The Works of the famous Nicholas Machiavel^ Citizen and 

Secretary of Florence. London, 1676. 
Maine, Sir H. S., Ancient Law. London, 1876. 
., Early History of Institutions. London, 1876. 
^ International Law. London, 1888. 
„ Village Communities. London, 1876. 
Mallet, M., Northern Antiquities. Translated by Bishop Ptercy. B|y 

J. A. BlackwelL London, 1847. 
Manning, William Oke, Commentaries on the Law of Nations. London, 1839. 
n www Ed. Shekko 

Amoa. London, 1876. 



Z LIST OF SOME BOOKS AND EDITIONS 

MarteDB, Charles de, Caiuei Cdibres du Droit det Gem, 6 vols. Leipzig^ 

1859. 
MdvUy Sir JameSy of HdUuU^ The Memoirt of. By George Scott, Gent 

London, 1683. 
Mer^ Le$ Us et CoHtutnes de la, Rouen, 1671. 
Monttrelet, The ChronicUe of. Translated bj T. Johnes. 13 vok. London, 

1810. 
Montaigne, Michael, Lord o^ Euays. Translated by John Florio. London, 

1613. 
Manilue^ The Commentariee of Meedre Blaize de, Mareechal of Ihince. 

London, 1674. 
Mtiirheady James, Hittorioal Introduction to the Private Law of Rome. 

Edinbmgh, 1886. 
Murphy, J. C, The ffietory of the Mahometan Empire in Spain. London, 

1816. 
Nani, R, Hietoire de la RipMigue de Veniee. 4 vols. Cologne, 1682. 
Niebuhr, B. G., The History of Rome. Translated by J. C. Hare and 

C. ThirlwalL 3rd Ed. 2 vols. London, 1837. 
Nys, K, Lee Origines de Droit International. Brussels and Paris, 1894. 
Ockley, Simon, History of the Saracens. 2 vols. Cambridge, 1757. 
Oldendorp, Johann, Juris Naturalis Gentium et CivUis thraymyii. Antwerp, 

1539. 
Oman, C, The Dark Ages. London, 1895. 

Ompteda, D. H. L. von, Litteratur des Volkerrechts. Batisbon, 1785. 
Orosius, Paulus, Historiarum adversus P<iganos Libri VII. Paris, 1517. 
Pardessus, J. M., Us et CoiUumes de la Mer. 2 vols. Paris, 1847. 
Procopius, De Bello Gothorum Libri III. Basle, 1531. 

„ De Bello Persico et Vandilico Libri IV. Basle, 1531. 
Reports — 
Coke, Sir ^., Reports, 
Croke, Sir G., Reports of Select Cases adjudged in the reigns of Elizabeth 

James and Charles. 
Dyer, Sir James, Reports of Cases in the Reigns of Hen, VIII.^ Edw, VL, 

Q. Mary and Q. Elizabeth, 
Kelyng, Sir John, Report of Divers Cases in Pleas of the Crown adjudged 

and determined in the reign of the late King Charles II. 
RoUe, Cases en le Court deP Banke le Roy. 
Salkdd, William, Reports of Cases adjudged in the Court of Kin^s Bench 

(1689—1712). 
Saunders, Sir Edmund, Reports of Pleadings and Cases in the Court of 

King's Bench (1666—72). 
Revue de Droit International et de Legislation Compares. 1869 — . 
Robertson, William, The History of the Reign of the Emperor Charles V. 

3 vols. London, 1769. 
BosejILJ.f A Sew Genend Biographical Dictionary, 12 vols. London, 1857. 



REFERRED TO OR CONSULTED. XI 

Ruahwoith, John, ffiitarical CoUeotunu. Part I. London, 1659. 
R}'mer, T., Foedera, CanvetUumes, LUterae, 3 vols. London, 1816 — 90. 
SchaidiuB, S., SyUoge ffutorioo-PoliticO'EodesiatticcL Strasburg, 1618. 
SchmAOBB, Corpui Juris OetUium AcadenUcum, 2 vols. Leipzig, 1730. 
Si^tit, ffistoire O^n^rale des Arabes. 2 vols. Paris, 1877. 
SekkD, John, More Clatuum »eu de Damimo Maris, London, 1635. 

„ Mars Clauswn; the Right and Dominion of the Sea. Translated by 

J. H., Gent London, 1663. 
Sismoodi. J. C. L. Simonde de, Histoire des Francois, 31 vols. Paris, 

1821-44. 
Sdonano, Joannes de, De Indiarum Jure, Madrid, 1629. 
Soio^ Dominic, Libri Decern de Justitia et Jure, Lyons, 1582. 
Soarei, Traetatus de Legibus ac Deo Legislators. Antwerp, 1614. 
i9ii%, Mimoires du Due de. 6 vols. Paris, 1827. 
State-Papers from 1501 to 1726, Miscellaneous (Hardwicke Papers). 2 vols. 

Lofxlon, 178a 
Siiype, John, Life of Sir John Cheke. London, 1705. 
Thirhvall, C, History of Oreeoe. 8 vols. London, 1845. 
Vattel, £., Ls Droit des Oens ou Principes de la Loi NaXurtHle. 2 vols. 

Leyden, 1758. 
Victoria, Franciscus a, RAsctiaMS Theologioae Drededm. Lyons, 1586. 
ViOehardouin, The Chromdes of Geoffrey de. Translated by T. Smith. 

London, 1829. 
Walker, T. A., Manual of Public International Law. Cambridge, 1895. 
Waid, Robert, An Enquiry into the Foundation and History of the Law of 

Nadons in Europe. 2 vols. London, 1795. 
Wamefridas, Ptolos, Ds Longobardorum Origins et Oestis Libri VL Basle, 

1532. 
Welwood, J., Memoirs of the most material Transactions in EngUmd for 

the last Hundred Tears preceding the Revolution in 1688. London, 

1700. 
Westlake, John, Chapters on the Principles of International Law. Cam- 
bridge, 1894. 
Whealoo, EL, Elements of International Law. Ed. A. C. Boyd. London, 

188a 
Wioqneibrt, The Bights^ Privileges and Office of Embassadors and PubUe 

Ministers. Translated into English by Mr Digby. 2nd Ed. London, 

174a 
Wynne, WiRiam, The lAfe of Sir Leoline Jenkins. 2 vols. London, 1724. 
Zftsimns, Historiae Kovae Ubri VI. Translated into Latin by J. Leondaviua. 

Basle, 1531. 



EBRATA. 



p. 9t line 88. For eommandi read eommand, 

p. 80, ohApter heading. Bead The EvoluHon of International Law- 

Annuity and the Middle Ages, 
p. 57, In margin. Before International Law ineert H. 
p. 110, laft line. For (1010) read (1110). 
p. 112, line 87. For began read begun. 
p. 114, line 15. For Henry VII. read Henry VI. 
p. 115, in margin. For Oaklty read Ockley. 
p. 161, line 87. For Oranville read Orenville. 
p. 168, in margin. Bead Borongha, Soveraignty of the British Seae. 
p. 178, line 8. Bead whosoever, 

„ laek line. For explains read explain. 
p. 194, line 18. Bead Mansfeld. 
p. 196, in margin. For militate read mHitates. 
p. 199, line 10. For her read their. 

„ in margin. For 1510 read 1501. 
p. 206, line 80. For d^lnition read d^nitions. 
p. 244, line 27. For interests read interest. 
p. 805, in margin. For (II) read (III). 



CONTENTS. 



INTRODUCTION. 

CHAPTER I. 
Turn Namb '' Iktbrkatiokal Law. 



PAOB 



If rokf of ooodoet an obfored between State and State are thej fitly 

•tyled InUmational Law 7 1 

AutiB deniee to Intematioiial Law the name of Proper Law 2 

The qoeetkni is not one of mere logomachy 4 

Gonaidcratlon of Aostin'i poeition 6 

In employing the tenne Froper and Law Aoatin employe worde in 

legolar nee 6 

ffie ondenlanding ie oppoeed to 

(1) metorieal CMte as to the geneeii of Law .... 8 

(2) The oondneione of Philology 14 

(S) Common Ueage 17 

(4) UtiH^ 17 



CHAPTER IL 
Thb Etidkncb or Isternatiokal Law. 



Hiftoty fttmiahee the eridenoe of International Law 
The astiioritiee aTailahle: Wheaton'e elaseifieatione 
Text wiiten ae aathoritiee are mainly eecondhand 
Firsthand aathoritiee: 

(i) OtBdal deelaiationa and inetmctiont 

(ii) Adjndieatlons of SUte Coorto . ... 

(ill) Adjndiflatione of International Tribunals of Arbitration 

(ir) Treaties and General Aeta of International Conferenees 
^s *T ifV witi^yn of treaties ...... 

In te rpte ta tion of treatiee 

(▼) PriTate Correspondence, Biographies dc. . 



20 
20 
21 

22 
28 

28 

27 
27 



29 



XIV CONTENTS. 



PART I. 

CHAPTER I. 

Ths Evolution of Iittbbnational Law — Aihiquitt and thb 

Middle Agbs. 

PAOB 

The proof that roles of oondnot have been obeenred between States 
invoWes (1) the identification of particnlar States, (2) the examina- 
tion of their oondnot 80 

I. InUmational Law of Antiquity before the rite of the Roman World JSmpire. 
There was room for International Law before the rise of the World 

Empire 81 

(a) The ItraeliUe: 

(i) The International System of the Israelites a system of 

Tribal Communities 81 

1. An inner Circle of kindred tribes .... 82 

2. Amongst foreign peoples the Seven Nations distingniahed 88 

(ii) The general International Legal Practice of the Israelites : 

(a) The Law of Peace, (6) The Law of War . 84 

(/3) The Oreekt: 

(i) The International System of Ancient Greece a system of 

City States 87 

(ii) The International Law of the Greeks: 

1. The *«Law of the Greeks" 89 

(a) In time of peace 40 

(6) In time of war 41 

2. The "Law of all Mankind." It is Law UniTersal 42 

(7) The Ronuuu: 

(a) Rome a petty Italian City SUte 44 

Her attitude towards the Foreigner 44 

1. Hospitality and Patronage 44 

2. Jui Gentium as Prirate and as Public International Law 45 
It is Law Universal 46 

8. Jus Fetiale 47 

4. JuM Bern 47 

In theory and practice 48 



CONTENTS. XV 

PAOB 

(6) Bome a Mediterranean Power 50 

A tme International Law now poMiUe .... 50 
PolyMoi lepreiente the meeting of Greek and Boman 

conceptiona 50 

He reeogniaes: 

1. An International Circle 51 

2. "Lawi of War" 52 

8. ** Common Lawi of Mankind" {Jut Genttum) 54 

International attitade of the oonqnering Boman 54 

1. Boman oosmopoUtanism 54 

9. Bome the metropolis 54 

Deterioration in Boman international practice onder the 

late Bepnblic 55 

Its canees 56 

II. International Law in the dayt of the Roman Empire, 

{a) The Great Empire, 81 B.C.--895 aj). 

The Empire in conception and in aetoal extent 58 

An International Law impoetiUe in a World State . 58 

Bat a Law UniTcrsal itill applicable 59 

Jve Gentium, Jut Fetiale and Jut Belli within the Empire . 59 

Effect of the emplojment of Barbarian legionariea . 61 

(6) The Divided Empire^ 895—476 ▲.!>. 

The Barbarians overmn the Boman Western prorinces . 63 

Three periods of Barbarian Conquest .... 68 

The nadir of International Law in the West ... 64 

The Ghvch preserres expiring Civilisation in the West . 66 

The tempofaiy reoonqnest bj Justinian .... 68 

{c) The Eattem Empire^ 476—800 a.d. 

Jnstiman and International Law 69 

He asserts the claim of a Unitertal Empire ... 70 

His International Law is Law Univertal .... 70 

His International Practice is based on that of old Bome. 71 
The hopefol feature in the International Praetiee of 

Justinian 72 

The Barbarians yield to Boman Cirilisation and to Chris- 
tianity 78 

The ad?ent of the Saracens 78 

Their Imperial conceptions and International Practice 74 

m. Int^maHonal Law of the Middle Aget, 800—1519 a.d. 

The International System of the Middle Ages .... 79 

The rival Empires and the riTsl Caliphatas 79 

IV>pe and Emperor, Pope and Lombard, Pope and Frank 79 

The CoKosatioo of Kari the Great 81 

W. 6 



XVI CONTENTS. 

PAGE 

(a) The Karling and Holy Roman Empire, 800—1519. 

The Empire of Earl an Empire of a new type 81 

Origin and work of Feadalism 82 

The Empire of OUo L a makeehifl until the riee of a 

New Order 88 

The straggle for the New Order :— twofold Btrcigg^ of Feudal 

Monarchy 64 

(a) The straggle of Monarchy against the Baronage 84 

Alliance of the Monarchy and the Church in: — 

(i) The attempt to restrain private war . 84 
The Truce of God and the Quarantaine du 

Boi 85 

(ii) The Crosades 86 

Other allies and efforts of Monarchy ... 89 

Its growing power and final triumph ... 90 

(/9) The struggle of Monarchy against the Empire 90 
The double failure of Emperor and Pope as inter- 
national arbitrators 94 

Alliance and defeat of Pope and Emperor in the 

Reformation struggle 95 

The widening of the bounds of Western Civilisation 95 

(6) The Byzantine Empire, 800—1458 a.d. 

Struggles of the Empire against Barbarians and Saracens . 97 

The Empire gradually cut short 101 

The Crusades and the Eastern Empire .... 102 
The Latin Empire of the East and the last efforts of 

Byzantium 108 

The Ottoman Conquest of Constantinople .... 104 

{c) The Saracen Empire, 800—1519 a.d. 

DisruptiTe influences at work within the Empire of the 

CaUphs 104 

Overthrow of the Ommeyads and consequent disruption . 105 

(i) The Saracens in the East 106 

The Abbasside CaUphs (752—1258) : their Wars with 

the Byzantine Emperors 106 

The calling in of the Seljuks, 1055 ... 107 

The Fatimites, Ayoubites and Mamalnkes 108 

The Ottoman Conquest • 109 

(ii) The Saracens in Spain, 800—1492 .... 109 

The Ommeyads at Cordova 109 

The Almoravides and Almohadee .... 110 

The winning back of the Peninsula by Christendom . Ill 



CONTENTS. XVU 

PAOB 

(iii) The StfAoens in Africa, 800—1519 ... Ill 

Their interooime with barbarotu races . 119 

The Ottoman adranoe and non-progreieiTe Morooco . 113 

il. International Praetice of the Middle Agee 118 

1. The Law of Peace. 

The Travelling BoTereign : disregard of territorial notions . 118 

Ambassadors: in the West and in the East 114 

The passing stranger 116 

MediiBTal commeroe 116 

Mediarai jiney 118 

The Medifiral Alien Sojonmer 119 

Beprisals and embargo 121 

S. r^ Law of War. 

CiTilieed belligerents emalate the Barbarians in entHtj . 123 

Ameliorating influences at work 124 

The Christian Chorch preaches mercy .... 125 

The inflnence of Siahomet npon war-practice . 125 

Chiralry and the Law of War 129 

War-practice of the 15th and 16th centaries: Commines 

and Gnicdardini 188 

8. The Law of Neutrality. 

The conception of Neutrality opposed to the prerailing 

theory of World Empire and World Chorch 185 

Medi»Tal proceedings inconsistent with the conception 186 



CHAPTER II. 

ThB ETOLUnOM OF IXTERXATIONAL LaW — BiRTH OF TeRRITOSIALITY. 

IT. ImiematUmai Law in the Age of the Rrformatiom (1519—1648). 

(1) The International System of the Age. 

The Circle is Christian 188 

Poaitioii of the Holy Roman Emperor : an age of transition 189 

Poeition of the Pope: the challenge of the Reformer 141 

The Reformation Struggle: Charles V 148 

Philip n. and UniTersal Monarchy 144 

The resistance of France 145 

The work of Henry IT. and Richelieu .... 146 
The Thirty Tears' War (1618—48) the last rally of World 

Sorereignty 147 

The Peace of Westphalia proclaims the triomph of Terri* 

torial Sorereigntr 148 

62 



XVUl CONTENTa 



PAOB 



(3) Intemalional Legal Theory of the Age. 

Writers of the Age assert with inoreaaiiig oonfidenoe the 

independenoe of Kings and Free States 149 

Conradns Bnmns 149 

Frandseas a Victoria 149 

F. Yasqnez 149 

J. de Solorzano 149 

A revised theory of the Law of Nations called for . 150 

Materials available: Roman Law 150 

Canon Law, Pure Theology and Moral Theology . 151 
The MediflBval Civilians adopt the Boman Classical distri- 

bntion of Jut NaturaU, Jut Oentium, and Jut Civile . 152 
The Canonists and Theologians recognise Jut NatwraUt 

Jut Divinum and Jut Humanum .... 154 
The Moral Theologians distingoish between Jut Oentium 

Primaevum and Jut Secundarium .... 154 
Yasqoez in 1564 points ont the place of International Law 

and fills it with Jut Naturale et Oentium . 155 

Snares in 1612 advances a complete philosophic theory of 

' International Law 155 

(8) International Practice of the AgB« 

It reflects the transition in political thonght . 157 

The growth of National Conscionsness is accompanied by 

dearer understanding of the attributes of the State 158 

(a) The Law of Peace, 

(I) The State is recognised as self-constituent 159 

(II) The boundaries of State Control are defined . 160 
The foundation of international dominion is brought 

into discussion by geographical discoveries 160 

i. Land Dominion. 

Titie by Discovery alleged .... 160 
As also title by Papal Ghrant ... 160 
Elizabeth, no less than Orotius, insists on 

the necessity of actual Occupation . 161 

Titie by Occupation ousts other tities, and is 

gradually defined 162 

ii. Maritime Dominion. 

Claims to Ocean Lordship admitted during 

the Middle Ages continue to be asserted 162 

Practical justification of the daims . 164 
When Spain and Portugal advance new claims 

the Dutch, English and French resist 166 

The older claims then reviewed . 166 

The Dutch begin to resist British daims . 167 

Thqr refuse **the size-herring** . 167 

And"thevaU" 169 



CONTENTS. XIX 

PAGE 

(m) The rights of the npfeeentatlve of KatiooAl dignity 

diicoeeed 170 

«. SoTereigne. 

The Case of Blsiy, Qaeen of Soots ... 170 

1. Question of her detention, 1668—9 . 170 
3. Question of her liability for local ofienoes, 

1586 171 

Practical signifieanoe of the discossion 178 

^ Pablie Agents. 

Appearance of Resident liinisters 178 
Consequent foundation of a Science of International 

Etiquette 174 

Disputes as to precedence amongst Public Agents . 175 
Public Agents classified as representaftiTe and non- 

re p rese n tative 175 

A consequence of the recognition of the representa- 
tive character of a Public Agent . 176 
The rights and duties of Public Agents in course 

of definition 176 

(a) The limits of the personal exemption of the Ambas- 
sador from the local Criminal Law reviewed . 176 

MerveiUe's Case, 1588 176 

Case of Leslie, Bishop of Boss, 1571 ... 176 

Henry IT.*s opinion in Bruneau's Case, 1605 179 

Coke upon the personal privileges of Ambassadors . 179 

Mendoza's Case, 1584 180 

Bedmar*s Case, 1618 180 

(6) The privileges of the Ambassador's H6ul reviewed . 181 

Count de la Boehepot*s Case, 1601 ... 181 

The right to conduct worship in the H6Ul admitted 181 

(e) The privileges of the Ambassador's Suite reviewed . 182 

Bruneau's Case, 1605 182 

Case of the servants of the Count du Fargis, 1621 . 188 
The jurisdiction of the Ambassador over his 

servants questioned 188 

Combaut's Case, 1608 188 

Ambassadors at Mfinster waive this jurisdiction . 184 

id) The civil privileges of the Ambassador and his Suite 

not yet precisely defined 184 

The local chsjacter of legatine privileges recognised . 184 

Case of Binpon and Fregoze .... 184 
(IT) The law-regarding spirit appears in the treatment 

meted out by states to the passing alien 184 

Ozenham's Case, 1578 185 

The Quaker's Case, 1664 185 



XX CONTENTS. 

PAOB 

(V) The anti-soeial oharaeteristio of Faithlesniefls distin- 

gnisheB international dealings .... 185 

Jostifleation of Assassination .... 185 

Decay of ChiTalxy 186 

Low tone of Diplomacy 187 

(YI) Frequency of recourse to Beprisals: .... 187 

A means of protection 187 

A form of limited warfare .... 188 

03) The Law of War. 

The Age of the Beformation an age of wars of singular 

atrocity 188 

The lingering influence of Chivalry seen in 

1. The employment of heralds .... 189 

3. The treatment of prisoners .... 189 
8. The unpopularity of certain weapons 190 

4. The praise of good faith between belligerents . 190 

5. The opposition of la bonne guerre and la mau- 

vaUe guerre 190 

Modem humanitarian ideas, e.g. fishing truces . 190 
Combined with the worst mediaval belligerent prece- 
dents 190 

L Strictness of the law as to sieges . 191 

2. Deliberate savagery in stormed places 191 

8. Absence of the distinction between combatant 

and non-combatant 192 

Special savagezy of the Civil Wars of the period 192 

The French Civil Wars 192 

The Low Country Wars 198 

The Thirty Years* War 194 

(>) The Law of Neutrality. 

Neutrality as the condition of particular territorial areas 

early recognised 195 

The character of the wars of the period militate against 

the rapid spread of the conception of neutral duty . 196 

Grotius on medU in hello 197 

Prevalent loose ideas seen in the general attitude towards 

i. Limited assistance 197 

ii. Foreign Enlistment 197 

Prevalent conceptions of neutral righu are equally crude 197 



CONTENTa xxi 

PAGE 

L Neutral territory affords little protection . 197 

Wolfl^'s Franoo-Imperial treaty, 1591 . 198 
Elizabeth Todor's Tiew of the sanetity of neutral 

territory 198 

ii. Kentral merehants forbidden to trade with beUi- 

gerents 199 

Elizabeth and neatral trade with Spain . 199 

The Dntch adopt limilar riews .... 900 

ill. Neatral shipping fordbly enlisted in belligerent 

serrice 900 

More precise notions as to Kentrality appear at the end 

of the 16th eentnry 900 

Neatral territorial rights asserted by German States, 1598 900 

And Tindieated by James Stoart, 1604 .... 900 

James defines the neatral zone by the Imi^i^n^ line . 901 



CHAPTER III. 
The Etolutio!! op Isterxational Law. — The Forbeunxebs and 

THE PbOPHET of INTERNATIONAL LaW. 

Appearasee of a real literatnre of the Law of Nations: a gradoal 

erolotioo 908 

(«) Medivral writers expand Roman legal learning concer n ing 

Jui KatwraU and Jum Otntium 908 

(1) Incidental discassions. 

1. The CiviUami touch incidentally upon topics of inter- 

national interest 901 

2. The CanonUU discnss similar qnestions in the light of 

Christian morality 901 

TertaUian and other Fathers discnss the legitimacy 

of War 904 

Isidore, Bishop of Senile (600—686) classifies Wart, 

and defines 6€</mm Jugtnm and jui wUUUre 908 
The Deeretttm Gratiani incorporates the deflnitioiis 

of Isidore 908 

together with the moral precepts of Angostine 907 

Succeeding Canonists subjoin ftirther matter . 909 

Henry of Segosia, circ. 1265, classifies Tmoes 910 

and distinguishes seren species of War . 911 



ZXU CONTENTS. 

PAOB 

8. The Pure Theologians share in the diaoasBionB of the 

Canoniete 211 

S. Thomas Aquinas (1224 — 74) on Jtu Gentium and 

on War 811 

(2) Early PamphleUen 212 

03) The work of the Moral Theologiant 218 

Franciscos a Victoria (1480—1549) a worthy forenmner of 

Grotins 215 

Analysis of JUUetione$ Theologiea 215 

The Pope is not orbis dominus in things temporal 215 
War may be justly waged only for the good and utility 

of the Commonwealth 215 

What rights have the Spaniards in the Indies? 216 
Titles alleged for the subjection of the Barbarians: 

seven bad titles 217 

Some good titles 220 

Is it lawful for Christians to make war? 225 

With whom lies the power to declare or wage war? . 226 

What are causes of just war? 226 

What measure of force is permissible in war? 227 

(a) Is it lawful to slay innoeenteef 227 

(6) Is it lawful to despoil innocenteet .... 228 

(c) Hay captives be enslaved? 228 

(d) May hostages be put to death? 228 

(e) Is it lawful to slay all active enemies? 228 

(/) Is it lawful to give up the hostile state to plunder? 229 

(g) What are the rights of the oonqueror in hostile ter- 
ritory? 229 

(>) The work of the Politieiane and Political Philotophert . 230 

Occam, Marsiglio of Padua, Dante 230 

Kioolo MaochUveUi (1469—1527) 231 

Sir Thomas Mora (1478—1535) 232 

Jean Bodin (o. 1580—96) 235 

Analysis of Les Six Livret de la RipuMique 235 

Definition of a Republic 235 

Classification of Citizens 236 

The Citizen and the Stranger 237 

Protection and Confederation 238 

Definition of Sovereignty 240 

The Contracts of Sovereigns 240 

Classification of Princes 241 

Precedence amongst Sovereigns 242 

The notes of Sovereignty 242 



CONTENTS. XXm 

PAOB 

W Tb« Forenamen . . 344 

Comadiis Bnmiis (ob. 1568) 244 

ffii De LegatUmilnu, 1548, a link between the medi»Tal 

and the modem 244 

Fernando Vasqnez (1509^1566) 245 

Hie nUutrimm Controveniarum, 1564 .... 245 

He rqeeta the notion of World Sorereignty 245 

He reoognieee a composite Jfu Getittum 245 

Can war be jntt on both lidee? 245 

ICaj a crime be pnniehed ontdde the bordere of the 

state? 245 

Yasqnez leads the crusade for Mare liherum 246 

Balthasar Ajala (1548—84) 247 

His De Jure et qffleiie belUeU, 1582 .... 247 

What is a jost war? 247 

When are reprisals proper? 248 

The law of prize and recapture 248 

The treatment of prisoners of war .... 249 

The duty of keeping faith 249 

Tmoes and treaties 249 

Stratagem and fraud 249 

Alberiens Oentilis (1552—1608) 249 

He handles 

(i) Jut LegationU. 

His De Legaiionibu$, 1585 250 

Definition of Legation 250 

Classification of missions 250 

Hbtoiy of Jui LegatUmU amongst the ancients 251 

The limits of legatine immunity 251 

The right to refrise to receive a mission . 251 

Who have the right of legation? .... 251 

The immunities of the suite 251 

Contracts and criminal offences of ambassadors 252 



(ii) Jut Bern, 

Dt Jure BeUi, 1588, marks an epoch 

War defined: publiearum arwutrum jutta contentio 
War to be just must be waged (i) between Sovereigns 

(ii) cm just occasion 

The justice of war is grounded in necessitj 

The right of certain powers to make war questioned 

or denied 

War maj be just though rindicatife or offensive 
War may be just on both sides 



252 
252 

232 
258 

253 
25S 
258 



XXIV CONTENTS. 



PAOB 

Caows of War considered 268 

Divine Ck>mniand and Beligion as oaasea of war . 258 

War is not a Natural condition bnt Natnre approres 

certain eaoses of war : — 254 

1. Self-defence. 

2. The defence of others. 

Is it proper to defend sabjects against their 
sovereign? 255 

Wars classified as being 
(a) Wars of necessity. 
(6) Wars profitable. 

(1) In vindication of violated natural rights 256 

i. The right of passage. 

11. The right of port, market, and 
intercourse. 

ill. The right of navigation. 

(2) In vindication of violated positive legal 

rights 257 

Under certain conditions states beoome 

responsible for the acts of individuals 258 
Nations may acquire rights by preservation 258 
Wars may be justly waged against suc- 
cessors in title 259 

(c) Wars dictated by motives of honour . . 259 

Subjects carxying on unjust war are excused by superior 

orders 259 

Wars must be justly waged as well as justly undertaken 259 

In general, Declaration should precede War . 259 

But in certain cases it may be omitted 259 

Stratagem is legitimate in War .... 259 

Trickery in negotiation is to be eschewed . 260 

Apart from negotiation lying may be justifiable 260 

The use of poison in War is illegitimate • 260 

So too of magical arts 260 

And of assassins 260 

The employment of spies is legitimate, but spies 

may be severely handled 260 

The power to treat with an enemy as possessed by 

commanders and soldiers 260 

Truces and their legal consequences 261 

A Safe^sonduet is a species of truce 261 

Exchanges and Bansom, how to be effected . 261 

Prisoners of War, how they are to be treated 262 



CONTENTS. XXV 

PAOB 

HofUget maj, on ooeasion, be justly pat to death 268 

SappUants ahoold be spared 268 

Likewiae women and children 264 

What of peasants? 264 

Foreigneri foond with the enemy not neoessarilj 

enemies 264 

A foreigner maj put on the character of an enemy 

by domicile npon belligerent soil 264 
Bot the mere sojonmer with the enemy is not an 

enemy 264 

Goods foond on hostile soil are not necessarily hostile 264 
The territory of a third power aifords protection 

against the exercise of belligerent rights 265 
The persons and goods of non hottei are free erery- 

idMre 265 

It nevertheless behoyes the non hoitii to refrain ttom 

aetiTe assistance of a belligerent .... 265 
The dtisen of a belligerent state who is abroad is a 

belligerent unless he hare in some special way laid 

aside his belligerent character .... 266 

Subject character is commonly referred to Domicile 266 
What is the legal position of property which is 

merely subject to belligerent control? 266 
When the destruction of hostile property is legi- 
timate 266 

The burial of the dead 267 

The end of war is peace 267 

The Tictor's rights S67 

Agreements of sorereigns 269 

The import of treaties 270 

When ratification is required 278 

Penalty on bteach of faith 278 

(iii) The Law of Neutrality 274 

HUpanicm Advocationis Lihri ii« . . . . 274 

The territorial foundation of neutral rights 274 

Estimate of the work of Oentilis .... 275 

John de Carthagena (1609) : 276 

Interest of his work . 278 

(c) Hugo Ofotius (1588—1645) 278 

Jfcrs Libtnan^ 1609, challenges Portuguese monopoly of 

Bastesn trade and narigation 278 

Anatysis of the work 278 

The career of Oroiias before the appearance of De Jwrt Belli 

acFaeU 288 

Ibt owmsioning cante of the magmtm opH$ 284 



XXVI CONTENTS. 

PAGE 

AnaljOM of De Jure Belli ac PaeU^ 1625 .... 285 

War, its definitioii 285 

Ju$^ its meanings: 285 

1. *• That which is jost," 

2. A light or a oapadtj for right, 
8. A rule of moral action (Ux,) 

In the last sense we have 

(1) JvM NaturaU 286 

(2) Jtu VohuUarium 286 

L Humanum indndes 

(a) Ju$ CiviU 287 

(P) Law of a Partionlar State 287 

(y) JuM Gentium 287 

ii Divinum 287 

There maj be a Jost War 287 

Wars are Public, PriTate or Mixed 288 

Pnblic Wars are solenm or less solemn .... 288 

A Pnblic War most be began by the Supreme Power 288 
What is the Supreme Power? . • . .288 
Is the bond of an unequal alliance incompatible with 

Sovereignty? . . ' . . . .289 

Is feudal tenure incompatible with SoTereignt7? . 290 
War against Superiors is, in general, illegitimate, but maj 

be lawful in certain special eases .... 290 

The ri^t of resistance to an usurper .... 291 

Classification of the parties to War 291 

The Causes of War maj be asuimllated to the grounds of 

private actions at law 291 

(I) Causes of War grounded in prerentiTe action . 291 

(II) Causes of War grounded in reparative action . 292 
Action for reparation is justifiable in respect of 

(a) Pnperty righU 292 

L Common Property 

i. Common rights over corporeal things. 

What is Dominion? 292 

ii. Common ri^ts to actions .... 298 

n. Private Property. 

How Bights are acquired 294 

Acquisition is original or derivative . . 294 
Original acquisition of property arises now by 

occupation only 294 



CONTENTS. XXVll 

PAOB 

Oeeopaiion of Empire and of property distin- 

goiihed 294 

It ia natnrallj poieible to oconpy rivers and 

portions of the sea 294 

Bat Ju$ Oentiym maj limit the rig^t . 294 
To establish a olaim in the sea an overt act 

of oooopation is essential 294 
The right of the ooonpier does not override 

the right of innocent use 294 
Sea Dominion does not necessarily imply pro- 
prietorship 294 

How sea may be ooeopied .... 295 

The fair limits of taxation npon navigation 295 
How changes in the coarse of a stream affect 

territorial ri^ts 295 

Derelict property may conmionly be acquired by 

occapation 295 

Long eontinaed possession famishes a good 

international title 296 

(/3) Bighti over Penons. 

Bights over persons are originally acqaired by 

(1) generation 296 

(2) consent 296 

(8) deUet 297 

Derivative Aoqoisition arises 

(1) By act of man 297 

Essentials of a valid conveyance 297 

(2) By act of Uw 297 

i. Under the Law of Nature 297 

1. Satislsction .... 297 

2. Saccession .... 297 

it Under the Volantaiy Law of Nations . 298 

Conqoest 298 

iiL Under Municipal Law .... 298 

How Rights are lost. 
Empire and Property aHke cease 

(1) By abandonment 296 

(2) By extinction of the sobject-matter 298 

Gertato general Duties attend directly upon established 

Bi^its 299 



XXVm CJONTENTS. 

PAOB 

other daties ariBe 
(a) Under the Law of Nature: — 

(1) By Pact 299 

Olaesifioalion of Pablie Gonyentions . 800 

The interpretation of promifes . 801 

(2) By Minfeaaanee 809 

(6) Under the Law of Nations: — 

(1) Jv» Legationum, 

Ambassadors are endowed with 

1 . A right of reception 802 

2. A right of immonity . 802 

What is the extent of legatineimmonity? . 802 
The immnnity of the ambassador's snite 

and personal effects .... 804 
An ambassador is not endowed yiciv ffentium 

with any jorisdiction tii famUiamt nor 

his honse with any jtit a$yli 804 

The dTil immmiity of the ambassador's 

goods 804 

(2) The right of burial 804 

(m) Causes of War grounded in ponitiTe action 805 

War mi^ be justly waged by way of punitive action 

subject to certain limitations 805 

Ifay wars be made in respect of offences against Ood? 806 

Guilt mi^ be communicated between Sovereign and 

subjects 807 

Distinction between the justil^g oceasioDs and the 

impelling motiyes of war 807 

Certain pretexts which furnish no just cause of war 807 

War should if possible be avoided 809 

Methods of settlement between princes other than war : 

(1) Conference, (2) Arbitration, (8) Lot . .809 

War may be justly made, not only on behalf of our own violated ri^ts, 

but on behalf of certain others 810 

Biilitary alliances are not just apart from the justice of the war 810 

Superior orders will not justify war-waging if the war be de facto unjust, 

$€eu» the right of self-defenoe 810 

What fobcb is pbbmissdlb in Wab? 811 

[L] Apart tnm special undertaking. 

(a) Under the Law of Nature it is legitimate to have recourse 
against an enemy to 

1. AU means necessary to the just end 811 



CONTENTS. XXIX 

PAOB 

S. AU meaiiB necessary to the prosecation of super- 

▼ening rights 811 

8. All means ineidental to the proseontion of jast 

ri^ts 811 

What of a third party who, not being an enemy, supplies 

the enemy? 811 

Fofoe and terror are the specially appropriate agents in 

war-waging 812 

Fraod is jastUied withm certain limits .... 812 

II is illegitimate to compel or solicit actions illegal in 

the actor 812 

03) Under the Law of Nations 818 

The prop erty and persons of subjects are responsible 

in respect of the obligation of the roler 818 

A declaration of war, not reqoired by the Law of Natore, 
is called for by the Law of Nations at least on 

one side 818 

Forms and effect of declaration .... 814 

The extent of belligerent rig^t in respect of (1) the penon 814 

The Law of Nations forbids certain proceedings on the 
part of a belligerent which are permissible under 
the Law of Nature 815 

The extent of belHgerent right in respect of (2) property . 816 

The Law of Nations permits: — 

(i) The destruction and pillage of the property of 

the enemy 816 

(ii) The ransom of prisoners 817 

(iii) The acquisition of sovereignty by conquest 818 

BdUgerent rights cease by Poitliminium ... 818 

(y) Under the Codee of Honour and Moral Jmtiee 819 

Honour and Moral Justioe 

1. Forbid all proceedings in a war which is deroid of 

just cause 820 

%, Command moderation in a just war . 820 

The mutual rights and obligations of belligerents and 

neutrals 822 

The part of private individuals in war 828 

(IL] m Tlev of partifflilar promise 828 

Faith is to be kept with enemies except 

L When the condition of the promise fails, or 

ii Compensation is accorded 823 



XXX CONTENTS. 

PASS 



(a) FtttU 

1. PQblk 8SS 

(1) FMg^ hj BtmngOB 8SS 

A wmr maj be tenniiialad 

I Qy dinel agraaoMBl— Tratlj of PMoe . 884 

Who mAj make a tieelgr of peeee? 8S4 

To wbat doee the power czteDd? • 884 

Interpretation of treatiee of peace 884 

Effeet ol return to the peace looting . 884 

Whatoonstitateeahreadiofatrealgrofpeafier 885 

ii. By referenoe to Lot 886 

iii. Bj reteenee to Sin^ Combat 886 

IT. Bj referenoe to Arbitration .... 886 

Soretiee of Agreement — ^Hostegea and pledgee 886 
Faith may be pledged daring time of aetoal war : 

L Tmeee 886 

ii Passporte and Safe-condoets 887 

iiL Ranemn Gontraete 888 

(8) Pledged by Sabordinatee . . .888 

2. Private. 

In certain caeee priTate penons have the power to 

contract 838 

(/3) Tacit FaitK 

Signs may be as significant as spoken words 889 

Conclusion: Keep faith and seek after peace 829 

Estimate of the work of Orotins . ' . .880 

1. There is little new in his general treatment of his sabject 830 

His system 880 

2. There is but little original in either his arrangement or his 

matter 388 

His work a Digest 388 

Bnt not a mere compilation 884 

Some oritioisms upon his work 335 

His socoess his best justification 385 

Grotins and the Science of International Law .... 336 



THE 
SCIENCE OF INTERNATIONAL LAW. 



INTBODUCTION. 



CHAPTER I. 

THS NAME "INTERNATIONAL LAW." 

§ 1. The term International Law was proposed bjUmlMof 
Jeremy Bentham as the most appropriate English desig- obawredlb*- 
Dati<Hi for the body of rules denominated by Germans and ****■ Btete 
Frenchmen VMberreclU or Droit des Gens. The suggestion an th^ tOj 
met with singular favour, insomuch that IntematJoncU Srfoi/fr![^f 
Law has amcmgst English-speaking peoples well-nigh "— - " i- 
altogether superseded the once fisimiliar Law o/NatioM, ciMMMsr^ 

The felicity of the victorious phrase has, however, not 
passed unchallenged. The term is by its employers used 
to denominate certain rules which are asserted to be 
observed between states. Its propriety is questioned com- 
monly upon the ground that, states being independent, a 
rule which is observed between states is, in so far as it is 
international, not properly a law, while, in so fitr as it is pro- 
perly a law, it is not international. The term International 
Law, in a word, involves, it is said, a contradiction. 
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A«tUa § 8^ " Imwb IVoper, or nroperiy so-called, are oom- 

^*^|*^J|^ . mauds: laws which are not commands^ are laws improper 

Iaw tbtnunt or improperly so-called* 

ot^Propcr g^ ^y^ John Austin in the outset of that remarkaUe 

work which made <tf its anthor the accepted proi^et in 
terminology of well-nij^ ctoj Enj^ish Law School 

''Those e6sentials»* he sabseqoentljr dedares, ''of a 
"law proper, tc>getha^ with ctftain consequences which 
"thoee essentials imports may be stated briefly in the 
"following manner: — 

"L Lamm prvperly mhcalUd are a species of eomr 
" mands. But being a Command^ CTeiy law property so- 
" called flows from a determinate wuree or emanates from 
" a deierminaie author. In other words, the author from 
" whom it proceeds is a dHermmaie rati<»ial being, or a 
" dHerminat^ body or aggregate of rati<Mial beings. For 
"whene^'er a Command is expressed or intimated, one 
"party signifies a wish that another shall do or fcubear: 
" and the latter is obnoxious to an evil which the former 
" intends to inflict in case the wish be disregarded. But 
" ever}' si^ijicaiiim of a wish made by a sing^ indiridual, 
" or made by a body of individuals a$ a body or coUectite 
" uMe^ supposes that the individual or body is certain or 
" detertHtnate. And evexy intention or purpose held by a 
" single individual, or held by a body of individuals as a 
*' boily or collective whole, invoh^es the same supposition. 

" 2. Every WHCtioH properly eo^aUed is an eventual 
"evil anneal to a command. Any eventual evil may 
" operate as a motive to conduct : but, unless the oxiduct 
" be commanded and the evil be annexed to the command 
" purposely to enforce obedience, the evil is not a sancti<m 
" in the proper acceptation of the term* 

" S, Every Duty property so-called supposes a com- 

" maud by which it is created. For every sanction properly 

"ao-called is an eventual evil annes^ to a command. 

Jj;jgjjy^ " And duty properly so-called is obnoxiousness to evils of 
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In a word, Laws Proper are a species of command. 
And command implies (I) a determinate author, (2) a 
direct expression of desire on the part of that author, and 
(3) a determinate eventual evil or sanction to be incurred 
by non-compliance with that expression of desire. 

It follows that, if states are independent, rules of 
conduct between States are excluded from the cat^foiy of 
Law Proper, for such rules of conduct are necessarily 
devoid alike of determinate author and of determinate 
sanction. 

Austin leaves us in no doubt as to his full recognition 
of this conclusion. 

" International Law supposes," wrote he in a mai^al 
note, " a Law of Nature : Le. a law obligatory upon all 
** mankind, but wanting the political sanction. If there 
"be no law without that sanction, the admitted maxims 
for the conduct of international transactions are not Law, 
but Ethics. Each State may, however, adopt an Inter- 
"national Law of its own; enforcing that law by its 
"tribunals, or by ito military force (at least) as against 
" other nations. This, however, is not International, but 
" National or Civil Law ; ie. in regard te the sanction. 
" For in regard to the subject, and (where there is good 
" fiuth) to the object, it may be styled international If 
" the same system of International Law were adopted and 
" &iriy enforced by every nation, the system would answer 
" the end of law, but, for want of a common superior, could 
" not be called so with propriety. If courts common to 
"all nations administered a common system of Inter- 
national Law, this system, though eminently effective, 
would still, for the same reason, be a moral sj'stem. 
" The ccmcurrence of any nation in the support of such 
" tribunals, and its submission to their decrees, might at 
^ any moment be withdrawn without leffol danger. The 
"moral svstem so administered would of course be 
^eminently precise." ^ 

Are we to be content quietly to accept Austin's posi- 
tions, and deny the name of Law to those rules of conduct 

1—2 
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hy which the mutual dealings of civilised states have been 
for centuries and still are regulated ? 

The qnestion § 3. It may be said that to engage in a controversy 
Ib D^t^e1>f ^P^^ *^ point IB to engage in mere logomachy. If this 
mere logo- were the case, if the question were merely one of termino- 
Wtiapraoti(&l ^^S7 debateable amongst and interesting the members 
^terert in of English-speaking Law Schools alone, the interna- 
fozd^ "" tional jurist might indeed spare himself much singularly 

^^^' Prh. tedious labour. 

jgg^gjj^ But unfortunately the discussion, or at least the con- 

^ ^ elusion of the discussion in the view of Austin and his 

followers, has not been confined to the Law Schools and 
to the treatises of legal philosophers. It will suffice to 
cite but one of many examples of the appearance of John 
Austin's theorem in the field of practical politics. 

ninstration. " I confess," said the Marquis of Salisbury, replying to 

a resolution in the EhigUsh Upper House advocating the 
establishment of a Court of International Arbitration, '' I 
"confess — and I think it is the general feeling — that 
"deeply as everybody sjrmpathises with the object my 
"noble fiiend has in view, and earnestly as we must desire 
" to see the day when the horrors of war may be prevented 
"by the establishment of some species of international 
arbitration, it is very far from us now, and further ap- 
parently than it was some years ago. No one, I think, 
"can watch the progress of affairs on the Continent of 
"Europe, and the tendency of various states, without 
" seeing that the pacific spirit has not increased, and that 
"the chances of avoiding war are not more favourable 

"than they were I think, my lords, we are misled in 

" this matter by the fiwility with which we use the phrase 
"International Law. International Law has not any 
" existence in the sense in which the term law is v^suaUy 
"understood. It depends generally upon the prejudices 
"of writers of text-books. It can be enforced by no 
" tribunal, and therefore to apply to it the phrase law is 
" to some extent misleading, and I think has given rise 
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''to the somewhat exaggerated hope with which those 

" persons who hold the views of my noble friend approach tv i^mv, Joiy 

" this matter." ^"^* 

The criticisms on International Law advanced by John 
Austin may be in themselves, as the late lamented Sir 
Henry Maine remarked in one of the last lectures which 
he was fated to deliver, " very interesting and quite inno- 
cuous,* but when they pass outside the schools into the v^ 
Cabinet, and into the public speeches of responsible Foreign 
Ministers, by the employment of the weapon of ** mere logo- 
machy" the peace of the world is put in jeopardy. '' Popular 
fiime does not enter into nice distinctions." 

It is this consideration which makes it important (oTm, 
English-speaking races that the true fetcts of Austin's 
position should be clearly understood. 

§ 4. Now either words are meaningless or they bear a Are Aosib's 
meaning. But if^ as is obvious, they be at root mere £!S!»tS!>Mt » 
names, mere conductors for the conveyance of ideas, 
any usage of any kind is, from the purely logical stand- 
point, equally good with any other, provided only that that 
usage be consistent : any naming is grammatically valid, 
provided only that it fulfil the end of naming, that it at ^^fr%<^ 
once distinguish and describe. ^ 

Austin accordingly is free to lay it down that theAasw. Pm- 
appropriate field of his science of Jurisprudence is one Snbeie, ^^^'^"^ 
division alone of those rules which commonly go by the 
name *' Laws " ; that that Jurisprudence is a science of 
conduct, and of human conduct, and that its field is limited 
to Laws being rules of human conduct set by determinate 
man in virtue o( political superiority, political superiority 
implying Sovereignty and so a State. 

And he may, with a view to precision and exact defini- 
tion« describe this division of the wide field of " Laws " 
commonly so-called by one distinct and special name, 
whether "Positive Law," the term which he actually adopts, 
or any other. Nay, he may, if he will, apply the term 
"Proper Law" exclusively and solely to sudi rules as. 
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being set by a determinate saperioTy and so imposing a 
duty npon a determinate inferior, operate by means of a 
determinate sanction. He is free herein to advise, bat 
he is not free to dictate, to deny the validity of the 
application of the name ''Law" to sach other varie- 
ties of rale as have hitherto enjoyed the appellation, to 
characterise a wider employment of the term as ''mere 
jargon.'* 

Even should a novel term be taken, a term to which 
frequent usage has not as yet sanctified any special and 
commonly received interpretation, there must be equal 
liberty for alL The one man may create the name for a 
special end, but popular usage will decide the &te of the 
creation. And when the word is no new one, but well- 
known and well-worn, considerations other than logical 
come into play, and to the condition of consistency is 
added the element of intelligibility : then we have to do 
not alone with empty words, but with speaking language, 
but not in The term *' Proper" ia in this latter case. It is a 

^letioe.^ word which common speech has already appropriated. 
And, if the term "Proper" have indeed any meaning 
determinate and intelligible, that meaning involves the 
notion of exclusion. " Laws Proper," if we speak the lan- 
guage of intelligence, are true laws, and " Laws Properly 
so-called " are laws trtdy andfiUy designated, rules of con- 
duct, that is, to which, and to which alone and exclusively, 
the epithet, or name, " laws " does in correct and exact 
parlance, and as of right, belong. 

"Laws Proper, or Laws Properly so-called, are com- 
mands." So to assert is to assert the present existence of 
some certain test, some canon of precise speech, by which 
the propriety of the application of the substantive term 
may be measured or known. 

And it is clear that that test or canon can be but one 
or other of twa Either the application is appropriate 
because it is in harmony with the usage of the past, or it 
is appropriate because it is surpassingly convenient for the 
friture. 
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To assert that any term is appropriate having regard 
to the usage of the past is to assert that, as a &ct, a 
certain idea has been wont to be in that past conveyed by 
that term. 

To assert that any term is appropriate by reference to 
the future is to assert that a certain idea should, on 
grounds of surpassing convenience, be conveyed by that 
term in the time to come. 

But, if Austin assert that, as a fetct, the idea which in 
the past was wont to be conveyed by the term *' law " was 
the idea of command, he asserts that which is not. 

And if he assert that the notion of command should, 
on grounds of surpassing convenience, be conveyed in 
future by the term " law," he advances an assertion which 
some of us at least may well deem incapable of support 

If a term have meaning in past usage, that meaning 
must be sought in History and in Philology, in the 
common speech of the people and in the page of the 
Claasie or standard author. 

If a term be proposed to be employed by reference to 
the surpassing convenience of the future, the emplo}'ment 
must be rested upon considerations of utility, must be 
considered with respect to the furtherance of the greatest 
happiness of mankind. 

Grammatically and historically, in its origin and in its Hiiioty, Phi- 
application^ ** Law " and its concomitants and equivalents gj^n ^« 
have been in no wise restricted to the meaning "command." wUh PraeiiMi 
Philology unites with History, common language with »^i^ 
common experience, and the united testimony stands clear Aostiii. 
agunst Aostin. 

And if Austin rest the justification of his terminology 
upon utility, upcm manifest practical convenience \ what 
shall we say of an usage which, logical although it be, alike 
weakens the bonds of State control by the depreciation of 

> Ifolkmi, Jmritpr u demce, p. 43. **It is wmremient to raeogniic m 
IftWB oolj taeb mlM aa art eoforoed bj a •oremgn political aothoritj, 
■lUiiiillli tiMrt m •laloi of aodety in which it it dilBciilt to aaeertaiii as 
a Caol what raka aaawar lo this daaeriptioo.'* 
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Constitutional, and fieunlitates the excuse of interna- 
tional wrong-doing by the degradation of International, 
Law ? How shall the convenienoe of scientific definition 
weigh in the world's scale with the inconvenience of law- 
lessness and turmoil ? 

It is incumbent upon us in our turn to support our 
assertions of fact. 

I. TheHiB. § 5. The first main objection to Austin's analysis of 
jeetionto' "Law Proper" rests for its justification upon the hard 
Austin's facts of BQstoiy. Austin's definition, however apt it .be to 

Analysis of., i^i i-i»i -^i 

Law as Com- the Circumstances of modem state life, has no universal 
^?2^ • application. For albeit in the present day laws may be, 
not Com- and laws commonly are, the declaration of the will of 
™''^^' determinate authors, determinate lawgivers, such law- 

givers commonly passing under the style of sovereigns, it 
has been, and is, by no means possible at all times to point 
out any such determinate lawgiver. 
In the Patri- If we turn to Ancient Society, to that society wherein 
bDldTir^m ^"^*® quickened the germ of the Aryan State, we discover 
Command, communities independent and under the undisputed govern- 
ance of determinate rulers; but those communities approach 
not to the proportions of a State nor those rulers to the 
style of Sovereigns. Probably the Family is nomadic: 
probably its numbers are but few. Here then there is no 
field for '* Positive Law." But in such an association have 
we "Proper Law?" Theoretically indeed we might in 
the government of the Household discover rules of conduct 
answering to Austin's definition. We have command, and 
that command imposed by a determinate human superior 
upon an inferior formerly obliged to obey, and we have 
determinate eventual evil attached to noncompliance on 
bat it in ^^^ P*"*^ ^f *^® determinate individual who is obliged to, 
"Particolar or under the duty of, obedience. But, in actual fact, the 
luiBtL ^Msieiii government of the Paterfamilias partakes not of the 
low, pp. 14 el character of regular law, but of special command. 

When we pass beyond the Family it would seem essen- 
tial that the conduct of the members of the community 
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should be regulated by something more than mere arbi- 
trary command: when we pass beyond the Family we, 
in fiust, enter naturally upon the sphere of political organ- 
isation and of Law. Tet when we examine primitive Barlj Law 
associations larger than the Family, and popular society *■ Custom. 
as advanced in political life as were the Germans of 
Tacitus, we find nothing of the character of Austinian 
** Law ** : we find rulers, but these rulers are not legislators, 
but judges : we find Councils of Elders, but these again 
are not lawmakers, but assessors, advisers of the Headman 
or the Monarch: we find popular assemblies, but these 
are not legislative Parliaments, but the meetings of the 
Host, the meetings of the whole free people in arms for 
deliberation as to some external movement, or for the 
supervision of the customary land distribution. Plusque j^J^f^ ^^ 
Un bom mares vcUent quam alibi bonae leges. 

The rules of conduct operating amongst primitive 
peoples are not commands issued, or set, by a Sovereign 
one or body, and sanctioned by a definite penalty to 
proceed from the one or body, and to be incurred by the 
offender. Primitive Law is Custom, Custom observed on 
aoooont of its antiquity or on accouot of its supposed 
Divine origin. Custom is a Law in itself: its own legis- 
lator and its own sanction. 

And, turning to certain of the empires of the hide- So too the 
bound East, the late Sir Henry Sumner Maine has JjJJ^*" 
shown that there, too, while there exists a certain well- Oriental 
recognised head, which head sends his delegates into 
various portions of his vast territories, the subjects of 
those territories are in no way indebted to that head, nor 
yet to his delegates, for anything in the nature of fixed 
rules or cmiiDances. ArbitrHr}*^ command there is, indeed, 
on occasion, commands of Akbar or of Runjeet, but, so 
long as the imperial and vice-regal demands for tribute 
are met with reasonable acquiescence, the regular life of 
Uie people is limited, not by any general command of the ^^^*<&«. 
Emperor, or his delegates, but by mere Custom* xm. 

" Without the most violent forcing of language,** says 
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Maine, "it is imposBible to MSf^ these tenns, cosHnofHl, 

^mmrmgny Migaiiom, tamcium, ri^ to the costomsiy 

^ law under which the Indian TiDsge-cooimnnilies have 

** lived for o^itories, pnwtrally knowing no other 'kw' 

** ciTilly obligatoiy. It would he altogether iniqppropriate 

^ to speak of a political sapmor oomnisnding a paiticnlar 

** coarse of action to the TiUsgera The council of village 

*" elders does not command anythini^ it meniy dedaies 

*' what has alwajs heen» nor does it genenDy dedaie that 

*^ which it helieTes some higher power to haTo commended ; 

«" ihc«ie most ^dtitkd to qpeak on the sahject deny that 

^ihe naUT^ of India neoessarilT reqioire divine or political 

"^aothoriiT as the basis of th^ usages; their antiquity 

** is by itself assumed to he a snflBdent reason frr obqriog 

"^ ihmi* Nor. in the sense of the analytical jmistB, is 

*" ih€4>» n^ or dmiy in an Indian village-conimnnity; a 

"^ person nggrieved compbins not of an nidividaal wrong, 

"^ but of th<^ dislurbanci^ of the order of the entire fittle 

""soc^ty. Moi^ than all cnato ma ir law is not enforced 

"^ bv 1^ ^^Miction. In the ahnost inconeeiTahle case of dis- 

""i^HHti^aK^ lo thi^ award of the viDi^ conndl, the sole 

" )mnidKiu<^lv or the ^>)e certain ponrJiment, wooM 

""api^^ar to bis^ uniwitnd disapprobation.* 

1V|\ lh» il Ka* bi(N« oKwmed: — 

IH\4^Mw '' ^Vith vt^lft4rtHiH>e t^^ the i^tiM of a great Oriental 

"" tax^salhoni^ ^^^piM" to thie^ ^itbge ciKtoaas of its snb- 

''l^vUs \^ to tho lll^yn^ ^ibtiac^y fonaalated laws of a 

twitiilwl**^ '' ^'^^^^l^^^'^'^'^* l^viiKOw it W iwvNPwanr to diaw a distinction. 

wWVt *^ )^^\iHHt\%^\\v to th^ xUfci^ c»tvHn \>r the prmncial law 

'^ ^^^ ^^\t^^^' W ^xi\Mib^> l^^w^w^^t or it inay W acqniesoed 

" lo *>^s*h KsH^l t>xi\v ** ^^v W w\>ct»iiiiT. it folkws that 
' \\\s^ \\s^\ tvMW w^^*tx ^f v^lj ^>r tW pre«wrvatk>n of 
Mn\^ ^hm^^^v ts^ it^^i^SN^^sl \i^ th^ Ifcrt f>(wit. by the whole 
"^hvWD^K \^ tb>' vH^^N^^w li^ tW v'^M' the hamblest 
' \ \H^v vs^*t>^^^ V* <^ U^ v^Kvh^ >n^^\j4W* m\th the t^aire- 
* \u^^u^ >s» \^v\^vu N^\t^^>NN^ b,x tho mN\Yir>%^ It <«l the 
' s^O^NV\ I\A\\>1 \lsv^vKs^\>v^v W Nab^lW(> a<^)aml^^l m. the 
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** roles which may thus be broken with impunity are no 

** laws ; and, so ftur as such rules are concerned, the tax- 

" gathering empire is lawless, its organisation consisting 

" merely of an arbitrary force, acting upon a subject mass 

"which is but imperfectly bound together by a network ofT.RHoiii|ad, 

** religious and moral scruplea" p- ^ 

But the very gist of Maine's alignment is that An answer, 
disobedience to village custom is repressed by "local 
force," and by local force only. Little it profits to know 
that such and such " must be," if such and such in actual 
bet is not Respect for village custom is maintained by 
local force, but it is the force not of arms but of opinion, 
a force practically sufficient for the purpose, and a force 
which binds together village society more perfectly than 
would the fear of interference on the part of " the whole 
strength of the empire." To one to whom the notion of 
abscdute recalcitrance would be inconceivable, the idea of 
af^lying for the support of " the whole strength of the 
empire " to punish the refiuctory would be foreign indeed. 
To appeal from village social opinion to "the whole 
steength of the empire " represented by the Central Head 
would be in effect to appeal from a stronger to a weaker 
power. It may be that " local force must... be supported, 
in the last resort" by such whole strength, but for the 
villagers themselves " the whole strength of the empire " 
speaks in the custom itself, and not by the bared sword of 
the absent and distant ruler. 

A law observed must be in gome way enforced, and, if Hm opinioo 
observance cease in any community, that community is u J^iw^^t m 
doubtless so far " lawlesa" But the truth is that the My «• o*^ 
opini<m of an indeterminate body is often a sanction far m a Moetion 
more effective than are the penalties annexed by the SlSiSl ^- 
determinate legislator. In the most strongly centralised yydb y 
community the success or failure of a legislative measure Wtiatkni. 
will depend upon the (act that it is, or is not, a reflection 
of current popular opinion. The free use of criticism will 
secure the speedy repeal of a hateful edict, unless indeed 
that edict be supported by the free use of the axe or the 
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scimitar, the knout or the bayonet, and even so, in the 
fukiess of time, it may behove the tyrant to reckon with 
the agents of his tyranny. Praetorians or Mamelukes, 
Janissaries or Strelitzes. 
Modem Sovereignty, doubtless, being the union of independence 

dBi^lmiSe ^*^ supremacy, is an essential characteristic of every true 
or fidrly de- state. But the wielding of sovereign powers may be com- 
not 80 all ' mitted to one or to many, and not everywhere and at all 
Sovewignty. times is it possible to point out the sovereign delegate, or 
representative, with instantaneous precision: not every- 
where and at all times is it possible to predicate of any 
person or body of persons forming part of a political 
whole, or community, that he or they are habitually obeyed 
by the bulk of the members of that whole, and at the same 
time habitually obey no external human power. Not 
everywhere and at all times is it possible to designate any 
one person, or any certain aggregate of persons less than 
the whole, as possessed of exclusive legislative authority. 
The modem sovereign is, in truth, fairly determinate, 
and the modem sovereign combines distinctly functions 
executive and legislative. But in such a state of society 
as that described by Maine, there is rule, and rule effec- 
tively enforced, but it is not command set by a determinate 
author to a human being formerly obliged to obey ; there, 
while we may identify no determinate legislator, so neither 
may we point out any one person, or body of persons leu 
than the whole, as at once representing the unity of the 
race, and admittedly and habitually supreme withiiL 
Sovereignty may, like gravity, have existed from all time, 
but of its existence, as that of gravity, men were for a 
long season ignorant, and ascribed its operations to other 
causes. If the apple fell it was but obeying the ever- 
lasting laws of God ; if rules of conduct were observed, they 
were observed spontaneously, unquestioned, as the law 
primaeval, the M, the eternal, the unbroken custom, the 
0€/jLi^, the foreordained of Heaven. 

Observance precedes Command, and the Administrator 
the Law-Giver. And even when the people dissatisfied with 
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the judge call for a king, and a Saul stands head and 
shoolden above the congregation, it by no means appears 
that he is regarded as absorbing in himself exclosive legis- 
lative and executive functions: Sovereign he may be, 
judge in peace and leader in war, but he is not Law- 
Maker. 

Nor is the definition of Austin rendered applicable to Austin's pod- 
the &ct8 of universal politics by the admission of the ^^^ i^ the 
thesis that " whatever the Sovereign permits he com- SJJP^fJj^?* 
mandB.** For permission predicates power to refuse assent, ever the 
and willing abstention from its exercise. Permission may ?^jj^^f^ 
be held equivalent to command, where one, having the eomouuicls.'* 
power to ordain the contrary, or another course, knowingly ^^StmSSZ, 
assents to the line of conduct actually pursued ; and assent ^^,,-,y-^^ 
may be tacit or express. But there is no permission where ti<m is insd- 
there is no power, or where there is no adverting mind. ■"■■*'^- 
Permission is grounded in forbearance, not in mere omis- 
sioiL Silence may be admitted as consent when the 
possession of the power of effective speech has first been 
plainly shown. 

A reasonably profitable classification can hardly well 
be rested upon a confusion of ideas in common usage 
distinci. Command and permission, observance and en- Its admission 
forcement are notions commonly understood, and commonly f^S^t^^' 
clearly distinguished. Austin himself saw that it was^^**^ 
only remotely and indirectly that even such Permissive 
Laws as Laws repealing laws "are often or always im- 
pemtive.** And in common speech ** permission " clearly 
fiJls shon alike of " command " and of " enforcement." 

The Lidian Sovereign, be he Rajah or Elmperor, may 
be allowed to permit when he has proved his power to 
extend to the subversion of \411age custom : to paint him 
eammanding the observance of that custom is to assert 
that which is not . ^ ^,_ . 

And histone- 

And the society, be it modem Lidian or be it ancient aUjSoTereigii 
Lish, which knows no specially consecrate and recognisable ^^I^^J"^^ 
sovereign ordainer, is equally ignorant of specially conse- sAme omc m 
cnle and recognisable sovereign enforcer. The ^iU^^cosuM^ 
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Council administers and declares, and Village Society 
enforces; the Rajah neither permits nor commands, nor 
yet enforce& The Brehon declares the law: it may be 
shrewdly suspected that he sometimes makes the law which 
he proclaims : superstition may even lend some slight 
enforcement to his declarations : but the Brehon is not a 
sovereign but a judge. 

§ 6. The second main objection to the Austinian 
II. The analysis is founded upon the evidence of Philology. Words 
ObjMti^to ^^>^ to-day mere titles, but words have root-meanings. 
Austin's ana. And, if words may speak for themselves by these root- 
as Command, meanings. Obligation precedes Command with the Indo- 

S!&,SS2!^ European. 

^{en iL- Tjjg Greek has his " Law ": he acknowledges the reign 

"ObUption" of Bifii<;, of Mfctj and of Noau>9. Bifu^:, the earliest of 
Sq^^Jj^jji, these in point of time, is "ordinance," "the appointed," 
in root- but it is the ordinance of Heaven made known to men 

Greek, through the inspired mouth of some Hellenic Dubhthach, 

Sit^hljfL^ some priestly or royal judge, touched by the sanctifying 
vrwienee^w-it, hand. ^vKfj is "judgment," the "indicated," the "re- 
vealed": while No/i09 is pure "Custom." 

The Roman, again, has his three jural conceptions. Jus, 
Boman, Lex and Rectum. But JW (the abstract) is not "the 

jussum," but " that which joins," so " the binding," and 
" the proper." 

Lex (the concrete) is "that which binds," or, may 
be, "the read-out," whether in rogation or otherwise. 
Rectum is not "the commanded " (rego), but " the straight " 
(Sanskrit Riju), while to do wrong is " to twist," to wrench, 
to adopt crooked courses And so the derivatives Diritto, 
Derecho, Droit, which descend through the late Directum, 
bring down, like Right, Recht and Richter, the root notion 
of " physical straightness." 
English. The primitive English law was M, " the eternal," " the 

everlasting," the descended from old time. The Saxon 
recognised law also in the D6m, "the judgment"; he 
recognised it, too, in the Asetnis, " the ordinance " ; but 
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that which he finally accepted at the hand of his Danish 
conqueror was none of these, but Lagu, " Law," " that 
which lies.** 

" In the unconscious definitions of law," says Dr Clark, 
* famished by those early names of it, which I have been 
examining, different conceptions of law present them- 
selves not only in different nations but in the same. 
The nearest approximation to a uniform or pervading 
idea is certainly not so much that of enactment, porition, 
" and command, as of antiquity, general approval and ueagei 
** where an original notion of ordinance does appear, it is 
" not human but divine. 

" That which is fitting, orderly or regular (jus) ; that 
"which is observed (witoth); that which is from ever- 
lasting (asw)— these are the earliest ideas of law which 
we can find in the language of the Romans, the Goths, 
and the Anglo-Saxons or early English. Some notion of 
** external institution in witoth, some notion of divine 
"authority in ofw, may not unreasonably be imagined 
"or inferred, but are certainly not expressed in these 
" names. The word of moral approbation in that ' pri- 
" ' maeval antithesis,' Right and Wrong, does not originally 
designate law, although the sentiment expressed by 
that word may be, in some languages, assumed to be 
"part of the basis of law, on sufficient etjrmological 
"grounda 

" The difficult Greek vofio^, a comparatively late name 
" in the sense under consideration, expresses, if I am right 
" in my explanation of it, simple usage : but the oldest 
" Greek conception of law is Sifu^, the ordinance of heaven 
— a view exactly coinciding with the well-known tradi- 
ti<Hi of the Hindus. . .. The body of primaeval law or cus- 
tom, though independent of human institution, is, in the 
earliest times, conceived as the subject of human admi- 
" fiutrofum. The Judex declares what is jus, the Bitctf or 
" declaration of the Oefii^^v furnishes a name for justice, 
"and the widesfvead word of moral approval, right, 
" becomes, through the agency of the richter a name for 
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16 THE SCIENCE OF INTERNATIOKAL LAW. 

" law. The mere act of setting or appointing is all that 
'* appears to be expressed in the Gothic and early English 
names for judge — statta or dema — the latter of which 
may indeed be confined to the special setting by way of 
^judgment. It is in the stage of judicial declaration that 
" what was by general opinion ancient, fitting, customary 
^ or right, becomes so much of the same as will be recog- 
'< nised, and as a natural sequence enforced, by a common 
"officer.... Neither the Oi/jLurre^ nor the domaa are gene- 
" ralisations got by some logical process out of individual 
"decisions; nor are they the decisions themselves, as 
" original sources. They are previously existing principles 

cink,PraeHeia " ^ rules, declared by the judge, who assigns or selects the 

iJrSPS^ "right one." 

" Observance with our Gothic ancestors, in witoth : 
"immemorial customs with our Saxon ancestors, in co, 
"appear to be their first ideas of law. In the case of 
"the former our knowledge begins and ends with one 
" literary work : in the case of the latter we can trace a 
"development of institutions and ideas not veiy dissimilar 
"fix>m that appearing in Greek phraseology. The pro- 
" spective rules to guide judicial decision (domas) resemble 
"the Greek defiurrc^, while the more general asetnissa 
"may be compared with the Oea-fioL The name which 
" has, with us modems, supplanted the rest, the northern 
lagu, if treated, in England, as equivalent to the native 
dom, may have somewhat lost its original signification. 
"But that signification must have been rather one of 

ciMk. Praeiieai " custom, than, as in the domas and Bifuare^ of ordi- 

Sl-ftrS?^- "nance." 

The term law then translates into English a long 
succession of other terms, which have been employed by 
various peoples from time to time to express their concep- 
tion of a particular notion. The analogies set forth have 
been various, but the consistent notion to be extracted 
trom all is not command but obligation, not imposition 
but observance, conduct and orderly conduct. The funda- 
mental basis of Law as evidenced by Philology is observance: 
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the determinate imposer and the determinate sanction are 
but mere modem accidents. 

It might be well, indeed, to distinguish by specially To limit to 
appropriate names between rules accompanied by, and Q^now idea 
rules devoid of, those modem accidents ; but to attempt a •** oW wider 

-, . , - , OMlOllllIlfttlOll 

distmction after the manner of Austin by confining the is aetosDj to 
ancient appellation to the rules of the new model, and j^J^ ^^' 
denying it to the old, is but to add to that confusion in 
terminology which Austin would ban see disappear. 

§ 7. By speakers and writers of every tongue through- m Tho 
out all time to the present day, the term "law," itSAu^?^ 
equivalents and concomitants, have been familiarly ^^-^^^^^'^r^ 
ployed, and employed not with any rigid restriction to maud dariTed 
command imposed by determinate superiority to deter- ^JJu^l. 
minate inferiority, and enforced by determinate sanction, um tom Law 
but with every shade of meaning, from the wide ^K^^'wJ^f^?^ 
sounding generalisations of Montesquieu and Hooker to gnoml re- 
the trite and narrow delimitations of Hobbes and his^^|^^ 



admirer Austin. Hooiur. .^.« 

Austin admits the &cts of common usage, but he l i 
denies its propriety, its precise and philosophic character ; 
he challenges in (act the presumption, which stands clear 
in support of the older and more usual terminology. 
Upon him lies the onus of proof of the position he would 
establisL 

And this Austin does not fidl to recognise, and strives rv. Amtiii 
to justify himself in some degree, upon that utilitarian i^£f/ua 
ground which alone is open to him, the surpassing advan- tennin dbpr 
tages ensuing to mankind from the acceptance of hisoiutUity. 
postulates ; upon the ground that his delimitation is that 
which is demanded by considerations of highest philo- 
sophical and logical convenience; that by the acceptance 
of that delimitation alone can be laid the foundations of 
a complete science of law, can the field of jurisprudence 
and morals be rescued frt>m the prevailing deluge of 
" muddy speculation,'' shall we be preserved frt>m " the Amft^jwrit- 
most foolish conceits " of lawyers like Ulpian, from the ■. pi ni 
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Anniii, Jmit- ** misleading and pernicious janron " of those moderns who 
^<- still affect Natural Law, and the ** fustian " of authors like 

"■^ Hooker. 

^^^£mni ^ It were, perhaps, enough to ui^ in reply, that Austin 
*<is" with the is herein guilty of that very confusion of the is with the 
I^^^S^ ought to be, which he so often and rightly denounces. 

To contend that men should employ exact language is 
matter of opinion : to assert that they do is matter of fact. 
. '' Laws proper, or properly so-called, are commands ; 
laws which are not commands are laws improper or im- 
properly so-called." 

So to assert as matter of fact is to give the lie to all 
History. So to assert as matter of advice is to prefer the 
logic of the school to the peace of the human race. 

Aiid,allhoaKh § 8. It is upon this narrow ground that must be 

the morit of" fought out the final issue. 

neat ter- For other than English-speaking peoples, for peoples 

who have to do with Droit des Oens or Volkerrecht, the 

^ difficulty is non-existent. Is it well at this stage of our 

English legal History to refuse the name Law to the rules 
which regulate the mutual dealings of States ? 

To confine the term Law to the commands of deter- 
minate human authority, to commands enforced by deter- 
minate sanctions, would doubtless fiacilitate the framing 
of a formally faultless Science of Jurisprudenca But, on 

its deleterioos the other hand, to deny to any rule the name of Law, on 

Mqnenoes^" whatever ground, would be in the popular mind to deprive 

most seoore it of all that peculiar halo of respectful reverence which 
has undoubtedly attached to the term in the passing of 
the ages. Either a rule governing human conduct is 
law or it is not; if it is not law, it is not binding. 
So argues the average man, "the man in the street," 
and. it is useless to talk to him of the obligation of 
morality, more particularly if he be taught that the test of 
morality is utility. The popular mind, as Austin's master, 
Jeremy Bentham, saw, does not draw fine distinctions. 
Were it not for its deleterious practical consequences we 
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might be content to leave the great legal precisian in the 
undisturbed enjoyment of his logic and his verbal purism, 
but, if the choice must indeed be made, rather let us seek 
out some other unoccupied route to legal scientific per- 
fection' than, by claiming as private a hitherto public 
highroad, block the way of a progressive International 
Law. Bather let us have peace and peacefulness without 
the blessings of neat terminology than precise language 
and therewith the spirit of lawlessness. It is well to have 
a formally fiEMiltless Science of Jurisprudence : it is better 
to have English-speaking peoples displaying ready obedi- 
ence to the dictates of Honour, Justice and proved Utility 
enshrined in the rules known as the Law of Nations or 
International Law. 

' Wlqr eannot ■todanti of JorispradenM ezpnnge from thdr aeitnoe 
tiM tern Prefer m AppUed to a ipedal field of Law ? 



CHAPTER n. 



THE BVIDENOE OF INTERNATIONAL LAW. 

OiflliNd § 9* Tas preceding pages have, it is hoped, sufficiently 
JIJI^^JIII^Ji" established the allegation that rules of conduct observed 

4MUii«t oh. by States in their dealings with each other were, assuming 

of oonduol I ^^^^ ^^ ^ exist, fitly styled International Law. 

^lidnST I ^^ remains to establish that such rules have been in 

proto Uii f*ot observed. Before proceeding with the attempt, how- 

aUii«Uoii. ^y^^^ j^ y^^jp^ advisable to consider the nature of the 

tividonoe available for it 

Th« ftt^Mot $ 10« The proof of the allegation can, it is dear, be 
CilfSl,^ ^^'y ftinuihiHl by History and direct observatiim. So the 
avaiUblo authorities are every writt^i document, eveiy 
riKHUtl i^ act tMT spokon word which presents an authentic 
|«i«^turtk of th«» )micUce of stmtes in their int^national 
dtMilii\|pk Hut ih«iM^» having v^xy various relative values, 
m\Ukt U^ i^«ur^(Vil)y olaMMfit^ 

5[i!Si!!yI S *** NVhtHiUm \>)aMufi«ii the •^soorees" of Inters 

Sm^?^ 0^ "IV^^ wHHw \^ aulh^witr. showing wkat is tlie 
4I|^m^^vih) mn^ \Mr imlj^^vi^ %vr IW |^4W!iml opinioii re- 
)«|MiH^liiV|} iKi^r u^ul\m) wMHhiv^ with IW defimtnns and 
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(4) The adjudications of international tribunals, such 
as boards of arbitration and courts of prize ; 

(5) The written opinions of official jurists, given con- 
fidentially to their own govemments ; 

(6) The history of wars, negotiations, treaties of 
peace, and other transactions relating to the public inter- i^ 
course of nations. 

These are all sources of law in the same way, namely, 
in so far as we may extract from them authoritative evi- 
dence of what has been and is the accepted practice of 
statesw The sole source of law in the language of Austin 
is actual observance. 

§ 12. Text writers, when they do their duty, are 0) T«zl 
simply the impartial historians of International Law. To anthoritlts. 
them it belongs to note actual &cts and events, and to 
extnusi fix>m them broad principles for the future guidance 
of mankind. The authority they possess, they possess not 
as judges, but as skilled observers and relaters, and that 
authority will increase or decrease, accordingly, according as 
their representations present, or do not present, an accurate 
picture of actual practice. When the text writer becomes 
a theorist, it is time for men to look askance at his opinion; 
and when he becomes, as he too often does become, the 
advocate of the special view of a particular people, his 
arguments must be treated as the aiguments of counsel in 
a court of law. Greater authority is wont to be assigned 
oo the Continent to the opinions of jurists than in England 
and America, but even in English and American courts 
the views of certain writers, more particularly the autho- 
rities of the classic period from Grotius to Vattel, are at 
times fi^eely cited in support of special arguments. In 
the end, nevertheless, the text writer is a good witness, 
and qieaks with convincing authority, when he speaks of 
past &cts, not when he ventures upon moral advice. 
GentiliB, Grotius, Puffendorf, Zouch, Bynkershoek, Leibnitz, 
Vfolt, Vattel and the rest, were great men in their genera- 
tion, but they were not advisedly makers of law. Their 
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opinioDB may have passed, and undoubtedly in many cases 
did insensibly pass, into the opinion of their age, and 
became reflected in practice, but that honour they owed 
to the strength of their intellect and the soundness of 
their appreciation of the moral needs of their tima And 
their successors are in like case. 
Their eW* The information of the text writer is commonly 

monly leoond °®^^" nana. 

(S) Hrst hand § ^^' ^™^^S^^ ^^ hand authorities must be classed 
anthoritiai:— the actual statements of officers, ministers and judges per- 
sonally and directly engaged in international affiurs and 
in the administration of the appropriate law. 

(i) Oflldal de- § 14. The declarations of official jurists cannot be 
Law Offloen taken as absolutely unassailable statements of correct prin- 
^^flM^T"* ^P^^ of International Law, even as set out in the usage 
initroettoDs. of the state of the declarant, the interests of state-craft 
being only too apt to vitiate the arguments of the state 
lawyer, as the Exporition dea Motifs of the Prussian 
Commission of 1751 may well be admitted to testify ; but 
such declarations do naturally constitute a fisdr reflection 
of current legal opinion in the particular state. And to 
such declarations may at least be applied with reasonable 
certainty the rule of law which attaches a special value to 
" declarations against interest** Where, that is, the law 
officer of a Government, being consulted by his superiors 
on the legal character of their claims against a foreign 
state, has in confidence reported adversely to those claims, 
it is no unreasonable assumption that his report covers 
an indisputable proposition of International Law as 
hitherto generally received. 

Amongst such declarations may be specially cited the 
published Opinions of American Attorneys-General, and 
similar opinions of British Law Officers scattered thiou^ 
numerous Blue Books. 

The same view concerning declarations against interest 
may be applied to the despatches of Foreign Ministers 
and Diplomatists found in collections of State Fkpers, 
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although these in the nature of things hold a brief for a 
national case. 

Official instructions to the commanding officers of 
public armed forces or to responsible civil servants must 
be taken as setting forth the understanding of current 
International Law held by their framers. Thus we have 
in England Instructions by the Lords of the Admiralty 
and Orders in Council, and in the United States the in- 
valuable Inttructions for the Government of United States* 
Annies in the Field. 

§ 15. The adjudications of the municipal courts of (ii) A^jndi- 
any one country must naturally speak with a less weight mnnlfltpal 
of international authority than would the decisions of a ^oorte. 
specially appointed international court; but, fortunately 
for the world's peace, national judges like Lord Stowell 
in England and Marshall, Stoiy and Kent in the United 
States have been found capable of rising superior to the 
admonitions of purely national interest, and of responding 
to the call of a world patriotism. When the judgments of 
Soott* are freely quoted in the Courts of America, and 
American reports are cited before British judges, we have 
to do with authorities more than municipal. And when 
to the high value attached in Great Britain and America 
to l^;ally decided precedent is coupled the principle that 
the judgment of the highest court of the land is absolutely 
binding until the law be changed by express legislative 
enactment, the invaluable character of the reported 
decisions upon international questions of the American 
Supreme Court, and of our own Admiralty Court and House 
of Lords, becomes abundantly evident They show in the 
most authoritative fis^hion not only what has been, but 
what upon the very strongest grounds of presumption will 
be, the practice of the particular states, that practice 
enshrining understanding of general International Law. 

§ 16. In recent years an increasing desire has been (iin Adjndi- 
displayed in some quarters to secure the reference of^^l^^^ 
> Sit tiw Admiimll7 B^oits of C. BobiiMon, EdwirdM, aDd l)od0OB. ^'^>«^b- 
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international disputes to the arbitration of mixed courts, 
whether of specially selected arbitrators appointed ad hoc 
for the settlement of a particular quarrel, or of a permanent 
board established for the resolution of any questions of 
international law which may chance to arise between par- 
ticular peoplea 

So early as July 8, 1873, a resolution in fisivour of inter- 
national arbitration was, on the motion of Mr Richard, 
carried by a majority of 10 in the British House of Com- 
mons against the fiill strength of the liberal Government 
JUaoB^iMt of the time. On Nov. 24 in the same year, the Italian 
■^aSTSlxit. Government having accepted a resolution to the same 
purpose moved by Signer Mancini, it was unanimously 
adopted. And the example thus set was followed by the 
Second Swedish Chamber on March 21, 1874, by the 
IT. S. Congress on June 17, 1874, by the Second Chamber 
of the Dutch States General on Nov. 27, 1874, and by the 
iU9U4d€Drou two Belgian Houses on Jan. 20 and Feb. 17, 1875. 
Beoent efforts Certain practical steps have lately been taken in the 
^ ^^^Mmt t ^^^^^^ ^^ ^^® establishment of a permanent system of 
permanent arbitration amongst a limited number of Powers. 

^^tional ^ *^*y ^*' ^*^^' Congress approved an Act which 
Arbitration, authorized the President of the United States to invite 
the several other Governments of America to join the 
United States in a Conference " for the purpose of dis- 
" cussing and recommending for adoption some plan of 
" arbitration for the settlement of disagreements and dis- 
*' putes that may hereafter arise between them." 
The Washing- Invitations having been issued in pursuance of this 
1S90. "**'*"' Act, a Pan-American Conference composed of represen- 
Pari, p^€n, tativcs of eighteen Governments met in Washington in 
N^imp. s. 1390. The Conference adopted three Reports. The first 
recommended the coDclusion by the Governments repre- 
sented at the Congress of a uniform Treaty adopting 
arbitration as a principle of international law for the 
settlement of differences between American nations, and 
la}4ng down rules for the establishment of a Court of 
Arbitration for the decision of any question so arising. 
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The signatories of this treaty would bind themselves 
to regard arbitration as obligatory in all cases, the sole 
questions reserved being those which, in the judgment of 
any one of the nations involved in the controversy, might 
imperil its independence, in which event arbitration 
should for such nation be optional only. 

The second Report recommended the bringing of the 
subject of arbitration to the notice of the nations of 
Europe with a view to their adoption of a similar method 
for the settlement of disputes between them and any 
American Power; while the third advised that the prin- 
ciple of conquest should not be recognised during the 
continuance of the Treaty of Arbitration as admissible 
under American public law, all cessions of territory or 
renunciations of the right of arbitration made under threat 
of war or in the presence of an armed force during this 
period being declared null and void. 

The recommendations of the delegates did not remain 
unfruitfuL The form of Arbitration Treaty recommended 
by them was promptly signed by ten of the Powers repre- 
sented at the Conference, including Bolivia, Ecuador, Gua- 
temala, Haiti, Honduras, Nicaragua, Salvador, the United 
States of America and the United States of Brazil. The ^^JigSSi, 
treaty is to remain in force for twenty years from the date ^{E^* 
of the exchange of ratifications, and subsequently will 
remain in force on each of the contracting nations until 
fonnally denounced by it, a year's notice being required 
before such denunciation can operate to release the de- 
nouncing Power. 

In transmitting the Reports of the Conference to Con- Ummgb of 
gress on Sept. 3, 1890, President Harrison expressed the §2J[^^ 
opinion that the ratification of the treaties contemplated Sep. s, 1S90. 
by them would constitute " one of the happiest and most 
* hopeful incidents in the history of the Western Hemi- 
•" sphere.'* 

Meanwhile on Feb. 14, 1890, the Senate of the United R«oliitioiia 
States (the House of Representatives concurring) resolved ^ 
that the President be requested to invite ** from time to 
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If 



time as fit occasions may arise, negotiations with any 

Qovemment with which the United States has, or may 

" have, diplomatic relations, to the end that any differ^ioes 

" or disputes arising between the two Qovemments which 

j ^^ p " cannot be adjusted by diplomatic agency may be referred 

Noffl^^ 1, " to arbitration, and be peaceably adjusted by such means." 

And on July 23, 1892, Mr Sherman introduced a Bill 

into the Senate authorising the President to appoint a 

Commission to visit other Qovemments " for the purpose 

" of instituting negotiations with them for the creation of 

" a Tribunal for International Arbitration, or other appro- 

" priate means whereby all difficulties and disputes between 

Pari Pwn, ** iM^tions may be peaceably and amicably settled and wars 

S^cSu. "prevented." 

The pacific sentiments thus expressed have not been 
confined to the other side of the Atlantic, 
and of tha On July 28, 1893, Lord Bosebery was able to transmit 

Commrai. ^ ^^ ^' P^^^^^^efote, to be communicated to the Govern- 
ment of the United States, a copy of a resolution of the 
House of Commons of June 16. 

" Resolved, — That this House has learned with satis- 
" faction that both Houses of the United States' Congress 
'' have, by Resolution, requested the President to invite, 
" firom time to time, as fit occasions may arise, negotiations 
''with any Government with which the United States 
'" have or may have diplomatic relations, to the end that 
"any differences or disputes arising between the two 
" Governments which cannot be adjusted by diplomatic 
"agency may be referred to arbitration and peaceably 
''adjusted by such means; that this House, cordially 
"sympathising with the purpose in view, expresses the 
" hope that Her Majesty's Government will lend their ready 

vMudKSi, "cooperation to the Government of the United States 

2Co.f (U99XP-10- «« upon the basis of the foregoing Resolution." 

Tht Anglo- 

A ma ri flft f i And within the last four weeks (Dec. 1896) as the 

Tnfttyt result of the Venezuelan Boundary difficulty, a general 

^^^^^* treaty for the settlement by arbitration of disputes arising 
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between the two Powers has been signed by England and 
the United States. 

The omens are propitious : nevertheless we yet await 
a Permanent International Court. 

Such determinations as we have had by Special Courts Valiie of 
of International Arbitration have in several notable cases ^SiTLattf- 
staved off the horrors of war. They have been on occasion i^tioiial 
deprived of much of their value as expositions of Inter- ArUtnlioii. 
national Law by the introduction into the treaties under 
which the tribunals were set up of particular clauses. 
Great Britain, for example, when going before the Geneva 
Tribunal on the " Alabama Claims/' whilst agreeing to be 
bound by the Three Rules of the Treaty of Washington, 
expressly denied their obligatory character at the time 
when the referred occurrences took place. But, where 
such special stipulations are non-existent, the value of a 
judgment by the selected representatives of a number 
of neutral Powers can hardly be over-estimated, and, even 
where they exist, the decision is all-important within the 
limits laid down, not only as the expression of opinion by 
a teibunal as impartial as the world can produce, but as 
the laying down of the law by specially qualified selected 
judges. The judgment of a magistrate is not deprived of 
its character as a correct exposition of law by a skilled 
and fiuthful interpreter, because the bailiff of the court 
would be unequal to the task of compelling obedience 
to the decision, should one or other of the parties be dis- 
posed to dispute its terms. 

I 17. Treaties are the most authoritative of inter- (>j) Txmtim 
national acts. But treaties are of various kinds, and the Q^n&nX Aoii 
value of a treaty as evidence of International Law depends ^u^i?^ 
upon its particular quality, upon the parties, their objects, tttmom, 
and, in some degree, upon their circumstances. 

In general, treaties may be classed as of two kinds. Traatkt an 

(a) There are treaties declaratory of International («) 
Law as understood by the partiea Such treaties are^^^ 
unfortunately rare, but their value, where they exist, is 
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all the greater, and that value increaBes with the number 
and importance of the contractors. Amongst such may be 
classed the Declaration of Paris, 1856. " Privateering is 
" and remains abolished." " Blockades to be binding must 
" be effective." " The neutral flag covers enemies' goods, 
" with the exception of contraband of war." These are 
clear authoritative statements of general International 
Law, although not every civilised State may have yet 
expressed its formal adhesion to them, whether by word 
or practice. With such declarations must be classed the 
formally ratified General Acts of International Congre8se& 

ifi) gtipola- 09) There are stipulatory treaties. These may be of 

^^^' mere passing interest, acts dictated by the temporary 

position of the parties, but of no value as expositions of 
International Law ; or they may contract for the observ- 
ance by the parties of a particular international practice. 
In this last case the necessity for express contract demon- 
strates at least the non-existence of an universal inter- 
national practice in the sense stipulated for : it may prove 
that practice exists to a contrary effect, or merely that 
general practice does not fully secure the observance of 
the conduct desired. In point of obligation such agree- 
ments operate only as between the contracting parties. 
The mere fact that a vast number of such treaties have 
been entered into in the same sense does not make the 
practice stipulated for general International Law. At most 
it marks the growth of a general international desire. 
Their Ttlva Treaties, then, like other recorded public acts, afford 

Mmtoioe of eyideuce as to the existence of certain rules observed as 
International Law, but, according to their character, the 
evidence afforded is positive or negative in tendency: 
they may declare the existence, or they may demonstrate 
the non-existence of sufficient recognition to justify the 
regarding of a particular rule as a binding principle of 
International Law. 
Interpretaiion The interpretation of a treaty is but a special instance 
o ties. ^£ ^y^^ interpretation of a contract, and calls for the appli- 
cation of well-known canons. 
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§ 18. The importance of non-official testimony is not (▼) Prirata 
to be overlooked. Biographies, private letters, and the ^oej^imm- 
reports of newspaper correspondents have often a special pluet, Ao. 
value as conveying the accounts of eye-witnesses of actual 
international events. 
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CHAPTER I. 



THE EVOLUTION OF INTERNATIONAL LAW. 

The proof § 19. The student approaching for the first time the 

****dSSSm ^ pages of Histoiy to seek unguided for the proof of the 
been obierved existence of an International Law, and thereby necessarily 
Md^SSe***** ^^^ ^^^ detailed knowledge of its dictates, will be apt to 
iDTobM the be repelled. In the first place the field of his labour is 
Jl*™*^*^^" colossal, it being no less than the legal history of all 
(1) The itatot civilised peoples, the history indeed of humanity firom a 
roka, particular standpoint ; in the second place, the first view 

thl^^m^ of international practice will probably present to him but 
a fifidnt notion of fixed rule : it will convey merely the idea 
of a seething mass of inconsistent precedents and con- 
tradictory dicta ; and it will be only slowly that there will 
rise before his eyes in the international field the large 
outlines of a legal system as connected and consistent as 
that which occupies any other position of the field of legal 
science. 

The seizing of two simple fistcts will go far to clear his 
vision. He must recognise the fact that (1) a carpus of 
International Law at any period must be the creation of 
the then prevalent International System, that is, of the 
prevailing conception of a state and of the bonds binding 
state to state ; and (2) that civilisation is progressive. An 
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attempt to demonstrate the existence of roles of conduct 
between state and state at any one time will necessarily 
inyolye (a) an attempt to define the field within which the 
roles in question have operated, that is, to determine the 
commonities between which they have been observed, 
(6) an attempt to point oot some, at least, of the actoal 
roles so observed. 

§ 20. International Law, being the embodiment of L i^iw- 
state practice, might, it is clear, date from the birth time of Anti^niij 



of states, or firom the time when one state, become aware 
of its own corporate existence, found itself by the necessities world 
of international intercourse obliged to accord recognition '*'** 
to the same quality in other communities. And Antiquity 
in pcnnt of fact offered for centuries a hir field for Inter- 
national Law until the rise of the World Empire of Rome 
reduced into subjection, with many Eastern peoples, all the 
nations of the West. 

S21. The most ancient state whose records have been («) ^« 
preserved to us in a condition of fiur completeness is 
that of the Israelites. The Jewish international history 
is typical of that of many Oriental peoples fietted to be 
absori>ed into the Empire of Hadrian and Antoninus. The (i) The Inter- 
Israelites come before us as a people thirteen centuries or ^^^of Um 
more before the birth of Christ with a polity fresh firom Jewia «7sUm 
tiie hands of its fitimer, the Law-giver Moses, the leader ^^in^ 
of a migration firom Eigypt. Applied in the first instance 
to wandering tent-dwellers, that polity retained on the 
settlement in Canaan the clear signs of its origin. Israel 
established in the Promised Land wears under the influence 
of Religion the form of a pure Theocrac}*, but, constructed 
npoQ the expansion of a Patriarchal Household, its political 
lines are those of a Confederation of independent kindred 
tribesL The International System of the ancient Israelite, 
therefore, is that of an independent tribal people sur- 
rounded by similar populations obe^dng various forms of 
government. The Israelites are, in the view of their 
lusUMrians and teachers, a Chosen Race of brother tribes 
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clearly marked off from the surrounding Heathen. This 

1. Ankmer &ct oolours all their international dealings. There was 

eirde of one law for Jew and Jew, another for Jew and Gentile. 

}^^^^ The eleven tribes in the day of the Judges refused to 

jndsMziL destroy utterly the recalcitrant Benjamites. After the 

division of Israel into two kingdoms commonly mutually 

hostile a clear distinction was drawn between the relation 

of the kindred tribes and general international practio& 

s cauoi. XL 4. Shemaiah the prophet forbade Behoboam of Judah to fight 

against the " brethren " of Israel When Pekah of Israel 

had carried off in a successful invasion a vast number of 

the subjects of Ahaz of Judah, the captives were, upon the 

sciiNn.zxYiiL demand of the prophet Oded and of leading nobles of 

Ephraim, courteously returned to their own homes. 

A tie of common descent was recognised as existing 

between Israel and Edom, the offspring of Esau, and that 

Numb. XX. tie deterred the migrating Israelites from forcing a way 

through the territory of that unfriendly people, although 

it fiuled to prevent subsequent wars of subjectioD. 

Dwelling in the Debateable Land of Canaan, the meet- 
ing ground of the Egyptian and successive great Syrian 
Empires, the Tribes were compelled again and again to 
submit to a foreign yoke. The Ten of the North and the 
Two of the South were successively carried off into distant 
captivity {^eroiKeaia) from which only a remnant returned. 
But, whibt the tribes of the Dispersion never lost their 
marked peculiarities, the returning Exiles restored their 
State in strict adherence to their ancient principles, and 
under the shadow of the successive Elmpires of Persia, of 
Alexander, of the Seleucidae and the Roman, the Jew 
retained his primitive pride of race. In later times he 
showed some willingness to make converts to his Faith, 
but the foreigner admitted to the full privilege of the 
jimfh.,Anti9. Jewish Citizenship was to the last a proselyte adopted 
xiH. 9l * into the Jewish people after submission to the rite of cir- 
cumcision. Common descent, in fact, constituted for the 
Jew the test of nationality, and suggested the first foint 
outline of an inner International Circle. Amongst peoples 
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outside this circle a distinction was drawn between the s. Amongst 
Seven Nations, the original occupiers of the Promised pj^^ i^ ^. 
Land, and other foreign communities. Sk^^^^T^ 

Towards the Seven Nations the policy enjoined bj the SeTen Nations 
Jewish Law Giver was very definite. " When the Lord ^^^ 
" thy Qod/' said Moses, " shall bring thee into the land Treatment of 
" whither thou goest to possess it, and hath cast out many ^j?^** 
** nations before thee, the EUttites, and the Girgashites, 
" and the Amorites, and the Canaanites, and the Perizzites, 
" and the Hivites, and the Jebusites, seven nations greater 
and mightier than thou; and when the Lord thy God 
shall deliver them before thee ; thou shalt smite them, 
" and utterly destroy them ; thou shalt make no covenant 
with them, nor shew mercy unto them: neither shalt 
thou make marriages with them; thy daughter thou 
shalt not give unto his son, nor his daughter shalt thou 
take unto thy son." d^^. nt i-i. 

But this command was confined in its operation to the 
tribes expressly designated. ''When thou comest nigh 
" unto a city to fight against it, then proclaim peace unto 
it. And it shall be, if it make thee answer of peace, and 
open unto thee, then it shall be, that all the people that 
is found therein shall be tributaries unto thee, and they 
" shall serve thee. And if it will make no peace with thee, 
" but will make war against thee, then thou shalt besiege 

"it: and when the Lord thy God hath delivered it into 

• 

'' thine hands, thou shalt smite every male thereof with 
" the edge of the sword : but the women, and the little 
" ones, and the cattle, and all that is in the city, even all 
"the spoil thereof, shalt thou take unto th\'self; and thou 
" shalt eat the spoil of thine enemies, which the Lord thy 
" God hath given thee. Thus shalt thou do unto all the 
" cities which are very fer off firom thee, which are not of 
" the eitie$ of these nations. But of the cities of these people, 
*• which the Lord thy God doth give thee for an inheritance, 
" thou shalt save alive nothing that breatheth ; but thou 
" shalt utterly destroy them ; namely, the Hittites, and the 
Amorites, the Canaanites, and the Perizzites, the Hivites, 

w. 3 
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** and the Jebasites, as the Lord thy God hath commanded 
Dent xz. 10-17. "thee." 

^t^^^ § 22. With peoples other than the Seven Nations the 

PnctiMofthe Israelites freely entered into friendly relations, admitting 

?^TheLftw *^^ protecting the foreign sojourner and carrying on an 

of Peace. extensive commerce. EQram of Tyre was an ally of 

mentofthe D&^d; under Solomon Jewish trading vessels became 

resident known in distant ports ; later kings of Israel secured the 

right to establish trading quarters in foreign cities, and 

a.Tac.iyjitT.& granted similar privileges to alien merchants ^ 

Care for the Care for the fedth of treaties was a marked character- 

treaties. ^^^^^ ^^ ^^^ Jews, insomuch that, having been inveigled 

into a convention with the Gibeonites, they admitted them 

as tributaries in direct contravention of the command of 

Moses as to dealings with the Canaanitish tribes. The 

jotb. ix. Jewish national history is fairly fi^e from that treachery* 

in international dealings which was a common feature in 

the public proceedings of other Asiatic peoples. More 

than one of the noble Asmonean house in later days lost 

his life by his confidence in Syrian fidelity. 

Becognition The Israelites recognised the sanctity of the legatine 

of Ambas-' character. David resented by a peculiarly severe war the 

sadors. insults proffered to his ambassadors by Hanun, king of 

2 Sam. z. Ammou. 

The reception The reception of David by Achish of Gath may 
re^ee ""^ perhaps be cited as proving the early acknowledgment 
amongst the peoples of Palestine of the claims of the 
\^ "*^ foreign refugee. 

(W The Law The war practice of the Israelites was terribly severe. 

Jewish^ war Warring against Midian on their way to the Promised 
practice Land they slew all the males, took captive the women 

severe. 

1 Ahab obtains from Benhadad I. the right to **make streets** in 
Damascns, a right exercised by Bezon of Sjria, Benhadad's father, in 
Samaria. 1 Kings zx. 84. 

2 More than one Jewish hero or heroine stooped, however, to the 
crime of assassination, e.g. the assassination bj Ehnd of Eglon, king of 
Moab (Jndg. iii.), the mnrder of Holofemes by Jndith, and the praise by 
Deborah of the base act of Jael (Jndg. iv.). 
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and children, carried off all cattle and goods and burnt 
the cities. This barbarity did not, however, satisfy the qoi^yig,.^ 
relentless Moses, who ordered a further massacre. TheNwmiMnznL 
command of utter destruction directed against the Seven J^|^[|^uid 
Nations was, although not absolutely, yet with fair com- children; 
pleteness, executed. Not only was no quarter given but j<Mh. ti!, vi, 
captive kings were put to death in cold blood. " Now tLn^ter of 
"go and smite Amalek," ran the order of Samuel to Saul, pri«>nen; 
and utterly destroy all that they have, and spare them 
not; but slay both man and woman, infant and suckling, 
" ox and sheep, camel and ass.'' Saul disobeying by the i smb. >▼. & 
preservation of the cattle and of the Amalekitish king, 
Samuel pronounced sentence against him and "hewed 
" Agag in pieces before the Lord in GilgaL" i smb. xt. sl 

David smote Moab " and measured them with a line, 
** casting them down to the ground ; even with two lines 
"measured he to put to death, and with one full line to 
"keep alive." f8«.f«.i 

The Israelites on occasion descended to the mutilation tuod mntUa- 
of their defeated foes. The men of Judah cut off the 
thumbs and great toes of Adonibezek. Even David took J«df. l 
barbarous trophies of slain Philistines. * ■•* «^^ »• 

The declamations of Psalmist and Prophets ring with 
references to ferocious barbarities. US?' '*" ** 

But savage as was the Jewish war practice it was no ^^le Jeviih 
worse than that of the neighbouring states. The slaughter worw, but 
of all able-bodied warriors and the carrying off of women JJJ^^Ti^*^ 
and children into captivity was in accordance with the contMnpomy 
universal practice of Antiquity. a1^ ^ 

Adonibezek, the mutilated king of Bezek, had himself"* ^ 
dealt with conquered chieftains as the men of Judah dealt 
with him. i««iMLT. 

The Philistines sent the head of Saul as a g^iastly 
trophy through their cities, nailing his body to the wall 
ofBethshan. i9«&uzLf,iiL 

"I know,** sajrs Elisha to Hazael of Damascus, "the 
" evil that thou wilt do unto the children of Israel : their 
" strong holds wilt thou set on fire, and their young men 
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"wilt thou slay with the sworcT, and wilt dash their 
"children, and rip up their women with child." "But 

rKiiinvffl.1^ "what is the dog thy servant," replies the unabashed 
Hazael, "that he should do this great thing V Elastem 
monuments tell a sad tale of ancient belligerent bar- 

STJt «.*' ^' Iwrity, and the Fathers of History complete the picture. 

SigDB of an Moreover there are not wanting signs of the recognition 

^^J^^ by the Israelites of the claims of a milder practice. 

The proposition of the king of Israel to smite the 
forces of the entrapped Syrians in Samaria was doubtless 
in accordance with general views of international right, 

sKiagBTLn. 1ju(j Elisha's question, " Wouldest thou smite those whom 
thou hast taken captive with thy sword and with thy 
bow?" and the consequent release of the prisoners seem to 
suggest the appearance of improved counsels. 

TheMoBftio In one particular the Mosaic Code anticipated in 

oonoernixig cunous fashion modem limitations upon the exercise of 

froU-beMing belligerent force. 

of a Law of " When thou shalt besiege a city a long time, in making 

^' " war against it to take it, thou shalt not destroy the trees 

" thereof by forcing an axe against them : for thou mayest 
" eat of them, and thou shalt not cut them down (for the 
"tree of the field is man's life) to employ them in the 
" siege : only the trees which thou knowest that they be 
" not trees for meat, thou shalt destroy and cut them down ; 
"and thou shalt build bulwarks against the city that 

Deat XX. 19. 20. " makoth war with thee, until it' be subdued." It would not 
be too much to say that herein we see the beginning of a 
definite Law of War. 

When the allied kings of Israel, Judah and Eklom 
warred against the revolted tributary king of Moab (ciic. 
895 B.C.), the Israelites by direct command of Elisha 
" beat down the cities, and on every good piece of land 
" cast every man his stone, and filled it ; and they stopped 

iKtogtaL «&- „ j^|] ^jjg ^gijg Qf water and felled all the good trees," until 

the despairing Moabitish monarch offered his eldest son a 
burnt sacrifice upon his city wall, " and there was great 
" indignation against Israel." 
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§ 23. Ancient Greece in the days of her gloiy and ^BT^ 
down to the Macedonian Conquest (338 B.C.) consisted of (i) The Inter- 
a number of pettj commonwealths jealously guarding each g^jj^of 
its independence {avrovofua) against its neighbours and Andent 
against the non-Hellenic foreigner. Many or all of these 
commonwealths were historically traceable to earlier tribal 
arrangements common to all members of the great Aryan 
&mily, Athens in particular referring her greatness to the 
cwoiKicfio^ of what were doubtless village communitiea 
But to the Greek mind the State was i} iroXi^, the city. 
The name reveals the conception which colours all Greek *g^|"^ 
history. The state, Athens or Argos, possessed lands, 
made territorial conquests and planted distant colonies, 
but the city was all, her territories were adjuncts necessary 
indeed but subordinate. The state too was necessarily 
an aggregation of human beings, but although these 
human beings were conceived to be bound together by nto^aSS'^r 
ties of common descent, it was as free citizens that they j&SS^cS^ l 



enjoyed the full benefits of state life. With the sinirle Fotmemi im$titm^ 
exception of Sparta, state life in civilised Hellas centred ^jff^^'*^ 
in a walled town: and at the walls of the city Greek 
patriotism stayed till the days of Philip and of the Achaean 
League. 

The Greek conceived of an autonomous city common- Qrmk in- 
wealth with her Perioikoi and her dependent colonies, and ^jj^ibtto? 
he went no further. After the victory of Salamis (480 dependnot of 
RC.) Athens assumed of right that leadership (Hyefiovla) *^* 
of the Hellenic communities which the incompetence of 
proud and selfish Sparta was content tamely to resign; 
but the states in her confederacy speedily found that the 
Athenian hegemony was in fact supremacy, and that for 
them the contribution of the fr'ee ally was tribute paid to 
a mistress. And when Sparta, putting herself forth as the 
champion of autonomy, succeeded by the help of the Great 
King's gold in the subjugation of her rival, she too fi&iled 
— and failed ignominiously and more deservedly — in the 
very hour of her triumph. The Spartan lauded autonomy, 
but he practised tyranny, and, chafing under the brutal 
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rule of Spartan harmosts, Greece regretted the days of the 

milder Athenian sovereignty. The Greek knew in fietct no 

other form of commonwealth than a free or a subject city 

and the sway of a tyrant, whether king of Macedon or 

and Greek Great King in Susa. A Leonidas might die battling not 

wM bounded ^^^ Lacedaemon alone but for Hellas against the Mede, or 

hy^citj a Eallikratidas curse the policy which brought Spartan 

iLmLH€tteH.u commanders to beg their hoplites' pay at the doors of 

PtatLdi, Persian satraps, but the Greek patriot of the ordinaiy 

^♦'**"*'*'* mould was unable to extend his patriotism beyond his 

Dion. HaL il 17. city commouwealth and the community of citizens. The 

history of the mutual relations of the Greek states is the 

history of the alternation of independence and subjection 

amongst cities whose citizens were in fact or in theory 

members of families of approved descent. The genius 

which enabled Thebes to overthrow the tyranny of Sparta 

was the genius of two only of her citizens : the glory of 

Thebes was bom, and died, in Pelopidas and Epaminon- 

das; and Hellenic unity came behind the spears of the 

conquering Macedonian phalanx. 

Greek Inter- ^^ International Law of such a people could, it is 

°*^w ^^ clear, be hardly more than an intermunicipal law. 

miinioipftl What traces do we in fact find amongst the Greeks 

^^' of the recognition of an International Law ? 

(ii) Inter- § 24. The Greek, drawing a clearly marked distinction 

'^'^^"•^ ^^ between Hellene and Barbarian, recognised the sway of a 
Greeks:— Law of the Hellenes (rd vofii/ia rcSi/ 'EXXi/i/eoi/), which was 
PhSiti^' "* ^^ stricter and more humane than that acknowledged by or 
The Gieek ^ applicable to mankmd at large (rd iravrfov dvOpcoirmv 
International poiuiui)* 

The Athenians, fortifying the temple at Delium, were 

held by the Boeotians to have thereby outraged rd pofiifui 

ToSv 'EXXi7i^Ci>i', and the restoration of their slain was 

Tiivc. IT. 97. refused until its evacuation. The law forbade Greeks, so 

Diod.zxz.6li 

pleaded the Plataeans before their merciless judges, to 
slay prisoners freely surrendering ; o Bk vofjLO^ roh "^XKriai 
Th«c lu. 6& l^'fj screiveiv tovtov^. 
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This distinction of Hellene and Barbarian, like that of ^^ hiu. l n: 

. IT. 15^ 

Jew and Gentile, may be taken as tracing the lines of a 
primitive International Circle. 

S25. Within the Hellenic circle the common Oracles (i) The *«Law 
and the common Games, over and above common language, Q^eeks." 
conmion Gods and local propinquity, encouraged friendly 
communication and tended to extend the feeling of unity. 

The Amphiktionic Council, which has been by some The Ampbik- 
erected into a board of international arbitration after the ^^J^^^Jj^ij 
model of the Kantian scheme, was in truth a religious, not institiitioii. 
a political, assembly, but nevertheless did operate as a 



symbol of international good fellowship, and to a certain u«nat ii. Ml 

degree as an active international agent. An Amphiktiony 

was in essentials a confederation of neighbouring States 

for the protection of some common temple and its worship, 

and to the providing of that protection were mainly 

directed the terms of the Delphic Amphiktionic oath. jrjft!J"25."iuf' 

That oath even went the length of prohibiting the utter 

destmction of an Amphiktionic town, and the cutting off 

of the water supply of a besieged city ; but this early 

attempt at a restraint of mutual violence was more neces- 

saiy than effectual, and when the Delphic Amphiktionic 

league was active in by matters, it worked rather as the 

engine of encroaching Macedon than as a court of inter- 

Dational equity. 

••A review," saj-s Thirlwall, "of the history of the 
"council shows that it was almost powerless for good, 

* except perhaps as a passive instrument, and that it was 
" only active for purposes which were either unimportant 
" or pernicious. In the great national struggles it lent no 
''strength to the common cause; but it now and then 
"threw a shade of sanctity over plans of ambition and 

* revenge. It sometimes assumed a jurisdiction, uncertain 
"in its limits, over its members; but it seldom had the 
"power of executing its sentences, and commonly com- 
"mitted them to the party most interested in exacting 
" the penalty. Thus it punished the Dolopes of Seyms 
" for pirac}*, by the hands of the Athenians who coveted 
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" their island. But its most legitimate sphere of action 
" lay in cases where the honour and safety of the Delphic 
" sanctuary were concerned ; and in these it might safely 
" reckon on general cooperation from all the Greeks.** 

The mutual relations of the Hellenic cities in time of 
peace were characterised by rigid ezclusiveness. Every- 
where throughout Hellas citizenship was a privilege 
religiously protected against the foreign intruder, although 
not everywhere as at Megara admission to the suffrage 
was equivalent to entry upon the roll of the city Gods. 

The Athenians were justly reputed the most hospitable 
of the Greeks; but even at Athens the Metoikos, the 
domiciled alien, while he enjoyed the protection of 
Athenian laws through the agency of his patron {irpo* 
irrdrff^), was subjected to special taxation, and was liable 
to compulsory service in the ranks of the hoplites, or even 
on the benches of the fleet. 

Sparta, in the days of her early severity, refused to 
admit strangers to reside within her precincts, and forbade 
her citizens to take up their abode abroad. But Xenophon, 
lamenting as an admirer of the Constitution of Lycurgus 
the decay of Spartan manners, remarks that, whereas in 
old time Sparta guarded herself by the Xenelasia against 
the corruption of her citizens by association with foreigners, 
the Lacedaemonians of his degenerate day were the most 
forward of men to make themselves governors (apfunrraC) 
of foreign cities. Greek care for the stranger appeared at 
its best in treaties for the mutual administration of justice 
to the sojourning foreigner, and in international con- 
ventions for the establishment of mixed tribunals or even 
for the grant of Isopolity. 

The Hellenes, like their neighbours, and like most 
half-civilised peoples, attached high sanctity to the guest 
tie, and the noble institution of the Xenia, extended from 
the mutual relations of private individuals to the public 
reception of representatives of States, was a prototype of 
the consulates of modem times. But in contrast to such 
examples of progress may be cited drastic customs like the 
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Athenian Androlepsia, whereby the relatives of a citizen Andfolep8iA. 
murdered by a foreigner were empowered to seize three 
fellow-countrymen of the murderer, and hold them for 
judicial condemnation to compensation, or even the death -«<r«*er.i«. 
penalty. •»«• 

Amongst the less civilised Greek peoples the con- PreraleiiM 
ception of international duty was primitive indeed. The am^^less 
Greek coastmen and islanders, like our own Saxon ancestors ei^iUMd 

C4TMMIKS 

and the Scandinavian Vikings, at first regularly practised 

piracy and held it no disgrace. Hellenic maritime history timm: i l 

begins with Mare Clausum. Minos, the first lord of the 

sea, obtained his title to supremacy by ridding the seas 

of pirates. The Greek built his city back from the sea 2Jj5iJ-,**i^ ^ 

as some preventive against piratical surprise. In the Time, l r. 

days of Thucydides the Ozolian Locrians, the Aetolians 

and the Acanianians habitually plundered and raided the 

neighbouring lands, imitating the Carians and Phoenicians 

across the ocean, who were practised pirates. The Illyrians g«««- «.*.«;««. 

and Aetolians retained the character of freebooters until 

Hellas yielded to the Roman conqueror. 

It is by its war practice that the state of international ^^^J^^'j^ 
legal advancement of a people may be most easily gauged, within the 
and Greek war practice was, even in purely Hellenic Sjtoeof^ 
contests, terribly severe. W*r. 

The herald and the trophy were inviolate, and truces Sevvritr of 
were fairly observed The Sacred Truce of Olympia was S^JjJo^*' 
an earlv Truce of God But the Greek temper too often TUri^mu, l 
got the better of rule. For the citizen soldier life had no ^i^' 



value, and he wreaked his vengeance in frightful fashion, it 
Pitiless ravafi^e and destruction marked his path. Private Time, l 9l r 
individuals belonging to the enemy state caught in the J^>-U4;n. 
fields or upon the seas, were ruthlessly slaughtei^, and there pii£{2* m^ 
were not wanting instances wherein not only allies, but^l^^.,,,, 
unarmed neutrals, shared the fate of the merchants of the 
belligerent city in whose company they were found No 
mercy could be looked for by the defenders of a stormed city, 
and even a capitulation might purchase for the women 
and children, and the stranger but the poor privilege of 
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^uStPo&.L slavery. Prisoners of Hellenic race were slaughtered by 
Ttacuio; il5; *l*o^^^8Mids i^ cold blood, and the fisite of the survivors of 
vU^i^^Ui ^^^ hapless Platsea, sons of the men whose appearance on 
T^uhlk. the field at Marathon had roused to ydldest enthusiasm 
the heart of Hellenic patriotism, offers but one of many 
Thne. nL »-4o. examples of the influence of the spirit which guided the 
conquerors of Melos, and narrowly £Edled of moving the 
conquerors of Mjiiilene, which signed the death warrant of 
Nikias and the poor remnant of the great Sicilian ex- 
pedition. Alexander sacked and razed Thebes and sold 
piiit.iifar.cu. thirty thousand of her citizens into slavery. The most 
polished of the Hellenes were capable of decreeing the 
piiitiiw.&9. maiming of captives, and the Samians in the days of 
Pericles, in reprisals for similar wanton conduct on the 
part of their opponents, branded Athenian prisoners with 
pi|^ Pirkus, insulting emblema Even Solon, like Belisarius in later 
Thtriwau, 1. 487. days, could poison the water-supply of a besieged city, 
and an Athenian captain could lead a troop of barbarous 
Thracians to the massacre of every soul in a defenceless 
Thuc m. 99, and peaceful country town*. 

(2) The "Law § 26. In his relations with peoples outside the Hellenic 
^jjj,,*^'*" pale the Greek recognised the obligation of certain rules, 
though these were ill-defined. The slaughter by the 
Athenians and Spartans of the envoys of Persia was clearly 
an admitted breach of custom, intended, as it would 
appear, rather to proclaim in the most forcible fiishion the 
character of the struggle upon which the culprits were 
prepared to enter than to express the Greek view of 
international right. And Xerxes recognised and bowed 
to the sway of a general law, whatever its character, when, 
refusing the proffered retribution of the Greeks, he declined 
Herod. TII.1M. to trausgress "the laws of all mankind" (r^ iravrmv dv- 
Opdirtav i/6/it/ui). So it is the law with all men {vofLO^ iv 
iraaiv avOpcoTToif;) that, when a town is taken in war, 
goods captured belong to the captors. It may be that on 

' True saoh oondact was ** worthy only of barbarians." It maj be 
likened, perhaps, to the employment of Bed Indians in Anglo-American 
warfare in the days of Chatham. 
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cloeer examination these laws reveal themselves rather as ^^>'^^- 
law8 universal, rules of conduct observed by all men as Law Uni- 
men, than as laws intemationai, rules of conduct observed t^^ ^^ 
by men as state members towards the members of another ^^ ^^^ 
political aggregate, but, whatever their origin, rd iravrmv stm a law. 
dvdpmwmv pofUfui did fulfil for Greeks and Eastern despots 
the functions of an International Law. International Law 
so apprehended was rude and primitive enougL It might 
in its earliest stages justify the wildest tortures of Druid 
and Moloch priest, cruelties worthy of Iroquois or Aztec or 
negro of Dahomey, the crucifixion of the invading hostile ^^ >• u*- 
sovereign or the insulting of the corpse of a fallen Hector, «^ * * 
but it was something to have it recognised that the mter- 07*m> 
course of men, members of diverse communities, was not 
absolutely lawless. And when, beside the vague and 
fleeting World Law, the law of all humanity, came to 
be recognised a law special to certain peoples, when the 
distinction was drawn between the progressive and the 
stationary, between civilisation and barbarity, and the 
Greek bowed to the sway of rd pofiifia t£p 'EXXi^ywy, 
the lines of an International Circle appeared, and Hope 
dawned upon the darkness. 

And the International Law of the Greeks, we may The Gnek 
unhesitatingly conclude, was an improving law. The jjj^j**"'"*^ 



Athenians did not hesitate to immolate Persian prisoners giM^^ iftw. 
before the battle of Salamis (480 &c) as an offering to 
Baochos the Devoorer: the Thebans before Leuctra 
(371 &c) could not bring themselves to offer a human 
sacrifice, deeming it barbarous and impious. The average [^^|s^ '^'^ 
Greek general ravaged and burned without mercy, con* 
founding in a common fiite the soldier and the peasant ; 
but Xenophon depicts his ideal king as making an agree- 
ment with his foe that the labourers on the land should 
be let alone on either side, and the operations of war x«^ c^r^ 1 4. 
ocmfined to those bearing arms. 

§ 27. In Ancient Rome, as in Greece, the root of the M ^' 
conception of the State was that of citizenship. 
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The Boman Rome under her kings and in her early republican days 
the State. was a City-State (civitas), one of many Italian independent 
societies. One by one her neighbours passed under her 
conquering yoke; tract after tract of Latin, Etruscan, 
Umbrian and Campanian land was added to the Boman 
▼•a pat«r. L 14. ager publicus ; and Boman colonim, like military outposts, 
securely established the ever-tightening bonds of Boman 
control ; but down to the outbreak of the struggle with 
Carthage (264 B.C.) Bome continued a city commonwealth 
queening it over daughter communities and dependent or 
subject Italian townsmen and rustics, who enjoyed various 
degrees of civil and political right under capitulation with, 
or grant from, their iron-handed mistress. The First Punic 
War gave to Bome the first of a long list of foreign 
provinces, but distcmt conquests left her still the Eternal 
City, and even the Social War, in which she was fain to 
overcome by yielding to the Italians the Boman franchise 
they claimed (89 B.C.), only added to the number of the 
citizens in eight of her thirty-five voting tribes. 

(a) Bome as § 28. In the first period of her history, when Bome 

ItSiflm State. ^^ ^^® ^^ several Italian petty states, there was room for 
the adoption by the Boman of some such conceptions of 
international obligation as those which prevailed amongst 
Her ^^°^ the Hellenes. And in point of fact the practice of Bome 
Foreigner. in her external relations during this period reveals features 
similar to those distinguishable in the international prac- 
tice of the Hellenic commonwealths. It was only in 
prehistoric times that every stranger was the Boman's 
enemy (hostis). Early Bome was a march city, and, in all 
likelihood, a trading emporium, and long before her 
growing wealth and military greatness had attracted to 
her thronging streets crowds of admiring or profit-seeking 
peregrini, the Boman was brought into constant friendly 
1. H<wpita. contact with the foreigner. The guest-tie, public and 
Patronage. private, was an institution known at Bome as in other 
lAnrent in. 1. a. communities of the Ancient Worlds Boman citizens 

1 The tie existed between Scipio Afrioanns and Sjphax as between 
Syphaz and Hasdmbal, the son of Oisgo. King Enmenes was bound by 
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entered into the private relationship with inhabitants of J^^^^"*- 

distant towns; Roman patricians were proud of the title 

of patron of a foreign people ; whilst upon specially Minst, cata. a. 

fiivoured individuals or communities, who had deserved 

well of the state, were conferred the benefits of the Roman 

public hospitality (haspitiumy And not only did the JiL^:^* "***** 

Roman Senate enter into treaties upon terms of equality 

with Tarentines and Samnites, not only were foreigners "<»• "^- "• ^^ 

from time to time freely admitted to Latin or even to 

Roman civic rights, but the Roman magistrates directly 

provided for the enforcement at Rome of the legal rights 2. Jw Gen- 

of the alien visitor. The alien had, indeed, no part in the g^lltem of 

Roman Jus Civile ; he was refrised the cannubium and i^l^l^^S'n^ 

commercium as well as the jus suffragii and jus honorum Law, 

of the citizen, but the praetor admimstered for all foreign 

sojourners resident at Rome a regular system of equity. 

This system was Jus Gentium. 

The history of Jus Gentium will, perhaps, continue to 2|5"^^;J]Jf^ 
furnish matter for controversy amongst modem jurists, but jS^^j^SmnT 
whatever may have been the origin of Jus Gentium, aS^^m*- 
whether as a conscious abstract of the laws common to uxl * 
the nations of the Roman world made by Roman magis- 
trates for, and applied to the disputes of, the foreign LmUp.'m^' 
visitor, or whether it was at the outset a purely Roman 
Equity, a place in international legal history belongs to a 
conception which marks the recognition by the Romans of 
the necessity for the application in certain cases by Roman 
Courts of legal maxims other than those of Jus Civile. /««r. i.t.s.s. 
The Roman possessed, in fact, in his Jus Gentium a system 
of Private International Law. 

• 

Jus Gentium, however, included for the Roman rules W Public 
of a different order. Law. 

An assault upon an ambassador or herald was a viola- n;^'S*-*L*'* 
tion of Jus Gentium. Some relations of King Tatius, the JS^**^* 
colleague of Romulus, haring ill-used the envoys of the 
Laurentes, the Laurentes, according to Livy, commenced 

tht tk of liospiUlify al o&ee to the Bhodian State and to each indindoal 
PK^^AUii T. Ut. ZXIX.28, 29; zxx. IS; xxxni. 54. Harod. n. ISS. 
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T.LfT.Li4. proceedings "according to the law of nations" (Jure 
gentium). Envoys of the expelled Tarquin having been 
detected at Rome in a plot for the restoration of the 
kingship, their fellow-conspirators were thrown into chains, 
but, with regard to the legates themselves, after some 

T. LIT. u. 4 discussion, the " law of nations (jus genUum) prevailed," 
and they were allowed to go free. 

On the other hand, the action of the Roman ambas- 
sadors sent to call upon the Gauls to refrain from attacking 
Clusium, in taking part in battle against the invaders, 
was a breach of the '' law of nations " (jue gentium)^ and 
Quintus Fabius, the chief offender, although his surrender 
to the Gauls was improperly refused, was subsequently 

^\r-«^«' put upon his trial at R^e; and only escapeTcJndem- 
nation by voluntary death. 

mtulk^ji^n. ^T^ these and numerous similar instances the terms 
employed are doubtless those of the historian of the 
Augustan age, but the facts related clearly demonstrate 
the recognition by the Romans from the earliest times of 
certain rules of practice, which, at any rate subsequently, 
known as Jus Gentium, trenched upon the field now 
occupied by Public International Law. 

^^ ^SlT* § ^^* ^^ ^^^ Oentium in its more public sense the 
intemaiUnud Roman approached most nearly to our modem Inter- 
ttnlvmoZ. national Law. But Jus Oentium^ even in so fisur as it 
protected the ambassador, was not in conception law 
internatUmal. Jtis Gentium was at root law univeraal : 
the foundation of the system was community of obser- 
vance by men of whatsoever nationality, by men as law- 
abiding human beings, not by men as members of different 
bodies politic. The Greek tutor explained this common 
Aamao^, KuL h observance, if the Roman pupil had not himself already 
conceived of some such ascription, by reference to a certain 
Jus Naturale or ^vatKOP StKalov, a law which Nature 
herself had implanted in man, immutable and unchange- 
PI0, L 1. & able, exact justice, self-evident to the individual exercising 
9| J^^^ ni. the right reason or the moral faculty with which he was 
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endowed; but it was the general recognition of this law, 2!dr0iS!'iim««» 
its character as rule acknowledged by all peoples whoj^f^^l^^ 
observed any law, which first caught the Roman eye. ^ ^^ 

§ 30. The Romans observed a regular ceremonial •• JuiFeUaU. 
with regard to the declaration of war, the making of 
peace and the framing of treaties. These rules consti- 
tuted a special system, the Jue FeticUe, the guardianship 
of which was committed to a special body of officials, ™**- ^^ "• "• 
the College of Fetials. 

No war was in Royal and early Republican Rome l^^^Sn* f 
deemed rightly {pie, jure) waged unless after the rejection war 
of a formal demand of redress preferred with ornate Ji^i^^n^'j^^' 
ceremony by a Roman herald (Jetialis) to the offending m»!^ Iz. m. 
people. In de&ult of satisfi^tion within thirty-three oc. ih ojk. i, 
days after this demand, the herald was despatched to 
declare war by the hurling of a javelin dipped in blood 
into the territory of the foe. This form was referred by 
tradition to Ancus Martius or Numa, and the ancient mob. '^ u. h 
people of the Aequicolae, a tradition which at any rate 
covers the tact that the ceremonial was at once antique 
and not exclusively Roman. Similar formality attended 
the conclusion of conventions, treaties made hy fetiales by Boman 
order of and in the name of the Roman people being ^'T^' 
held to require the ratification of the paterpatratue. The t! ut. i. u-, 
repudiation of the capitulation of the Caudine Forks 
was attempted to be justified by some Roman authorities 
on the ground that it was a mere unratified convention 
and not a peace'. 

The infraction of formally contracted treaties was ^-J;{V. aL^' 
deemed by all right thinking Romans a breach of the Di£.uiL^tn.i 
most sacred of religious obligations and a particular ^^ ''^ '^' ^* 
cause of divine resentment. 

§ 31. The war practice of the petty Italian state was ^ "^m BtUL 
terribly severe. 

' Itmqme noii, nl vulgo eredmmi, CUtudimique etiam tcribit^ foedert pas 
Cmmdimm^ md per spammotumt^ facta e$t, T. LiT. n. 6. 
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TheBoman Hostile territoiy was ravaged without scruple with 

pennitB de- ^^ ^^^ swonL Warring against the Faiiscians and Ca- 
TastatioD, penatians the Roman forces wasted the country, " leaving 
xxni/ii;xxiT. " not a jfruit-treo nor a vegetable": so likewise in war 

S. «L* ^' *** against the Volscians. 

refusal of Victory did not always stay the hand of slaughter in 

quarter, ^^^ ^^^ field. The Romans, fighting against the Aurun- 

cians, refiuined from slaughter after battle no more than 

in the heat of action, and put the prisoners indiscrimi- 

T.Lhr.ii.18. nately to death. When they defeated the Samnites after 

en^mng of' the capitulation of the Caudine Forks, they " slew without 

captiTes, "distinction those who resisted and those who fled, the 

" armed and unarmed, fi:«emen and slaves, young and old, 

T. Lhr. IX. 14 « men and cattle." 

speeial Towns carried by storm suffered cruelly. The leaders 

^JJ^Ji™^ in the defence, and even all the males who survived the 
stonn, tumult of the assault, were not unfrequently put to death 

u;%L'i»Vnr' in cold blood ; the common herd of the inhabitants, men, 
women and children were regularly sold stA corona to 
merchants who followed in the train of the Roman legions. 
T.LiT.iT.»,s4: The armed defenders of a town which fireely surrendered 
"«•*«. * were habitually similarly enslaved. Rebels and deserters 
tnTat ^^^ treated with yet greater rigour, they being not 

deserters. merely put to death, but previously cruelly scourged and 
30; zYz. a. ' ' mangled. Hostages were in imminent danger of the like 
SISmKLjir M. savage handling should their fellow-citizens violate their 
TL 80. lamn. 

Bat the The Romans of the Augustan age nevertheless ascribed 

of wS "dicT ^ their ancestors a certain Jus Belli, which at any rate 
imposeboands set a bound to absolutely unlimited savagery. When the 
savagery. treacherous tutor of the sons of the leading men of 
oc. ne Qffie, l p^lerii led his charges into the camp of the Roman 

besiegers, Camillus declared, according to Livy, that, 
whilst between the Faiiscians and Romans thei^ did not 
exist the form of society established by human compact, 
there did and ever would exist that implanted by nature. 
" There are," he said, " laws of war as well as of peace ; 
n«MLtt*^*^ "and we have learned to enforce them not less justly 
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''than bravely ^" And the traitor, stripped and with 
hands boand behind his back, was handed over to the 
bojs to be driven back into Falerii by rods supplied by 
the Roman hero. It was this conduct which, according 
to the historian, induced the Faliscians to make peace, 
they being ** conquered by justice and good faith." 

Harsh as was the Roman practice it displayed the It diiplayi 
reign, and a particular respect for the letter, of law. The Sb«Mer of 
circumstances attending the repudiation of the Caudine ^ ^'"^• 
capitulation show this Roman characteristic, however 
inadequate in point of fact was the measure of restitution x. ur. a. n 
offered to the magnanimous foe. 

The Roman soldier, who refrained from mocking aBomanoon- 
defeated foe by the erection of a trophy, looked with ^^2^^ 
particular dis&vour on treachery or breach of pledged fiw. m. i 
fidtL Mucins Scaevola in early days was but one of xxziT.tL ' ' 
three hundred young Roman nobles who bound them- t. ur. n. is. 
selves by oath to attempt the assassination of Porsena; 
but the Roman Fabricius rejected with scorn the offer of t. LiT.zui.ir. 
the physician of Pyrrhus to poison his master. uz. l 

Truces were freely granted, not only for the burial •od \xmA ai 
of the dead, and for negotiation, but for prolonged periods t. uw, uz. %, 



of time ; and their violation was strictly condemned. u! zxzt^air 

It is only by comparing the Roman with contemporary ml 
non-Roman war-practice that the soldier of the great Gompwed 
Republic can fiedrly be judged. And when we find the tsnponuy 
Samnites not merely slaying, but previously ^^^^^ing, J*''!'"!"^ 
the men of a town reduced by famine ; the Lucanians wms not on- 
mutilating in horrible fashion the body of the slain **^ "'^a*- 
Epirote king Alexander; the Qauls of Northern ^^7 xu^nn.u, 
carrying off as trophies the heads of the slain, and fashion- 
ing the skuU of a Roman consul into a libation cup for 
their temple service; we recognise the Roman as aT.Lhr.L»: 
civiliser even in his severity. In the eyes of the polished 
Hellene the war-practice of the Romans was particularly 
mikL 

1 S«at €t heUU neut jMcit, Jmra ; jtuUque ea, mm flumit qmam 

w. 4 
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(d)Bome as § 32. In the second period of her history Borne be- 

^ Power. ^^^ A Mediterranean power. 



The rivals, Rome and Carthage, were members of a 

group of states representative of ancient civilisation, 

which, marching in common upon the Mediterranean 

seaboard, were hemmed around by marauding barbarian 

tribes with whom they waged a practically perpetual 

war. 

A true Inter- When Rome, become the mistress of Italy, wrestled to 

be^mes ^ the death with Hannibal, proclaimed the liberation of 

possible. Hellenic cities from the yoke of Philip, or conferred the 

poi3iiixTiix.4e. title of friend and ally upon Attains of Pergamus, Judas 

iJUocTiiL Maccabaeus, or the Numidian Masinissa, a fair field 

existed for a true International Law. 

Folybins as § 33. For a view of the international practice of the 

i^iTinter. beginning of the period we are peculiarly fortunate in 
"^1^^ the possession of the " Histories of Polybius." Polybius 
of Megalopolis, the son of Lycortas, the friend and suc- 
cessor of Philopoemen, the heroic Strategos of the Achaean 
League, was bom about 200 B.C. EUmself early admitted 
amongst the foremost statesmen of the League, employed 
on various embassies, and in 169 B.C. commander of the 
Achaean cavalry, he was an eyewitness of the relentless 
advance of the Roman power amongst the States of 
Greece which followed upon the defeat of Philip (197 B.C.) 
and of Antiochus (191 B.C.). Carried off with a thousand 
other Achaeans to Italy after the final overthrow of 
Perseus at Pydna (168 B.C.) on a trumped-up charge of 
illicit assistance of the Macedonian king, and detained 
for sixteen years (167-151 B.C.) at Rome, where he 
acted as tutor to the sons of the noble Aemilius Paulus 
and contracted a close intimacy with his younger pupil^ 
the famous Publius Scipio Aemilianus, he had peculiar 
opportunities for the study of the institutions of Rome 
and of the policy of the Roman Senate. Himself a 
soldier, accompanying Scipio to Carthage and present 
at the pillage of Corinth by Mummius (146 3.0.), he 
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witneased in active operation the Roman " Law of War." 
Subsequently a chief actor in the settlement of the 
affiurs of his harassed native land, an acute observer, and 
an energetic traveller and collector, he became the second ^^I^J^^ 
Father of International History in the West, and as such J^J^^I^ 
an invaluable witness as to the state of International Law. 

In his pages we seem to see clearly defined for the Ha dzmwi the 
first time the outlines of a true International Circle, a outrae 
distinct society of civilised states of very considerable ^*«™***<»^* 
extent We recognise Great Powers in Rome, Carthage, 
Macedon, Syria and Egypt, with the Oriental monarchy 
of Parthia and the short-lived semi-Greek kingdom of 
Bactria; second-rate states in the free and confederate 
commonwealths of Continental and Sporadic Hellas, in- 
cluding the powerful naval republic of Rhodes, and in 
the independent kingdoms of Asia Minor, Pergamoe, 
Bithynia, Cappadocia, Pontus and Paphlagonia; semi- 
barbarous principalities in Illyria and Numidia. 

Amongst the Greeks there still linger traces of the 
ancient distinction between Hellene and non-Hellene. 
In the mouths of patriotic Hellenic orators and even of JJ^*^-**! ▼• 
excited Macedonian soldiers the Roman himself is aSjI^JJ^^,,,!^ 
barbarian*; but the cosmopolitan Polybius has no diffi- fJ^l xnu. n. 
culty in extending the boundaries of civilisation, andHadis- 
distinguishing Roman, Carthaginian, Egyptian, Syrian, ^^JJ^j^** 
Macedonian and Bactrian from the barbarians round about eiTfliMd and 

Amongst the various Great Powers, and even amongst ^^^^ 
the Greeks themselves, there exist varying degrees of 5?Sa-*rLi4^ 
social advance. The Illyrians have been pirates from time £S?i*^ 
immemorial. The Aetolians live by raiding in time of^^*^^'* 
peace, and on the outbreak of war between any neighbour- 
ing states spoil indiscriminately both belligerents, without S[^f^j[^'{* 
care for firiend or ally. The Epirotes are not above acting "*• "• 

^ The atlampi of Dionjtiiu of Halicamaasiu to prore the Bomant to 
baf« bean deecended from Greeks is a enrioos proof of the permanence 
aoMrngsl the HeUenes of the old prejadioe. Dionjsius c l a ts e t the 
EQrptians without hesitation as Barbarians. Dion. Hal. vn. 70. The 
Egyptians in their torn placed all foreigners in the same categoiy. 
Hsrod.n.l5S. 
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Poijik n. 6L in cooperation with these predatory pests. The Cretans are 
PoijikziiL& not only pirates but treacherous in the last degree, and 
cruelly slaughter neighbours of kindred race in spite of 
zxTm. UL ties of friendship, common institutions and sworn treaty. 

But the most lawless of these front rank peoples are 
PofariiiL6i^«r; distinguishable from Mauretanians, Iberians, Thradans, 
Scr^^imn. I^g^Mm^^* Bruttians, Scythians, Bastamae and Gauls, who 
^- are all absolute barbarians. 

Amongst the Amongst the civilised peoples Polybius notes the sway 
peoples he ^^ ^^^ legal conceptions of international interest : " the 
|»J^»i*«» ^^ laws of war " (oi rod iro\ifu>u pofioi) and " the common 

laws of mankind " (oi tcoipoi r&v avOpahrw vofioi). 

(1) *«the Laws Polybius remarks with regret on the general disuse in 

' his day of the custom dictating formal declaration of 

war. Some slight traces of old-&shioned morality remain, 

fjjjjgjl^*^ ,, he observes, among the Romans; for they do formally 

FMgLiT.s^M; declare war and make sparing use of ambuscades. The 

Greeks frequently authorise the exercise of reprisals in lieu 

Poljik n. «. of, or as preliminary to, actual war ^. 

The ** laws of war " are stem enough. They permit the 
defeated, Polybius teUs us, to be, with their wives and 
children, sold into slavery. When Scipio, after a 
treacherous Carthaginian attack upon Roman envoys, 
declines to admit to mercy towns freely surrendering, and 
poiykzT.4. enslaves all the inhabitants, his conduct is in no way 
denounced The deliberate cutting to pieces in the first 
moments of a successful storm of every living thing 
which, comes in the path of the assailants, is merely 
noted as a Roman custom designed to strike terror 
Poi7i)Lz.i& into the defenders. 

There are none the less definite " laws of war." 

In 218 B.C. Philip attacked the great Aetolian mart of 

1 The AohaeaoB aathoriaed leprieals against the Aetolian raiders: 
rh Xd^por irttHipv^ card rwr KinaKC^, The Elentherans, sospeeting 
that one of their male dtisens had heen pat to death by the Rhodian 
admiral Polemodes, first proclaimed a state of reprisals and then 
declared open war npon Bhodes. Th ith rpwror ^la ican^TTccXar rtSs 
*PodlMt, /cerd Zk ravra «'6Xc/Aor ^(i^rryirav. 
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Thennua The Macedonians, gorged with booty of all 
descriptions, selected the most portable part of it, and 
collecting the remainder in a heap burned it Of the 
consecrated arms hanging in the porticoes, some they 
carried off, some they exchanged for their own, the rest 
they destroyed In so doing, says Polybios, they acted 
rightly and justly in the exercise of "the laws of war" 
(xard Tov^ rod troXifiov vofJLOv^ koKA^ teal SiKal»^ hrpdr^ 

TCTO). 

But words fail to convey the denunciation which 
Polybius launches against the Aetolian commander, Scopas, 
who at Dium set fire to the colonnades round the temple, 
destroyed offerings and threw down the statues of kings, 
and against his colleague Dorimachus, who demolished 
utterly the temple of Dodona. They demonstrated, he 
declares, finjr elpi^vrf^ ipop /ii/re iroKifiov wpo^ Alrmkoi^ 
vwdp)(€ip, dXKa iv dft^fxyripai^ reu^ Trcpcorao'c^r* wttpd 
rd xoipd r£p dpOpchrtop fdtf tcdi p6^ifia 'XP^o'Ocu rai^ 
iwifioXak. And the plea of retaliation advanced by poIj^iy.<7. 
Philip for similar conduct at Thermus is unhesitatingly 
rejected 

^He imagined that he was doing nothing wrong in 
"giving the rein to his anger, and retaliating upon the 
"impious acts of the JBtolians by similar impieties, and 
"'curing ill by ill;' and while he was always reproaching 
"Scopas and Dorimachus with depravity and abandoned 
" wickedness, on the grounds of their acts of impiety at 
" Dodona and Dium, he imagined that, while emulating 
" their crimes, he would leave quite a different impression 
" of his character in the minds of those to whom he spoke. 
" But the fiftct is, that whereas the taking and demolish- 
"ing an enemy's forts, harbours, cities, men, ships and 
" crops, and other such things, by which our enemy is 
" weakened, and our own interests and tactics supported, 
"are necessary acts according to the laws and rights of 
war ; to deface temples, statues, and such like erections in 
pure wantonness, and without any prospect of strengthen- 
ing oneself or weakening the enemy, must be r^^arded 



« 
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** as an act of blind passion and insanity. For the purpose 
Pe^hwjj^ " with which good men wage war is not the destraction 
^""^ " and annihilation of the wrongdoers, but the reformation 

^ci^ !▼. tt. " and alteration of the wrongful acts." 
^xnLiL Treachery Polybius always sternly condemns. The 

cutting down of trees upon hostile land is in his 
opinion absolute folly. 
(2) "the com- The " laws of war" of Polybius are clearly the Jus 
mAnUnd.'' BelU of the Roman. The "common laws of mankind" 
(oi Koipol t£v dvdpmrtav POfAoi, rd tcoivd r&v avOpmrmv 
iUaia) and " the well-settled rules of human right " (tA 
'trap* avOpmiroi^ nipur^iva SUeua) are in like fiishion 
Roman Jus Oentium operating upon a wide international 
poi^xl8,c6; platform. "The common laws of mankind" protect am- 
bassadors and temples, prohibit the plunder of the lands 
of a friend and ally, and condemn breach of faith. The 
conception is obviously that of universal rule observed by 
just and law-abiding men. 

Ju8 Bdli and Jus Oentium^ in a word, represent con- 
ceptions common to the Roman and the Greek,and probably 
to the entire ancient civilised world, although in the inter- 
national practice of different districts those conceptions 
may be set forth with some slight divergence of detail 

loteniAtioxial § 34. Two noteworthy features distinguished the in- 
*****^^®'*^ temational relations of Rome in the second staire in her 

conqiifiriiig ^° 

Barnaul- history. As the area of Roman conquests extended and 
(1) Boman province was added to province, (1) the cosmopolitanism 
?^?°J®^' of the Republic became ever the more apparent, and 
Dion. HaL n. 1& (2) Rome became more and more the centre and metro- 
2lto?^L?* polls of the civilised world. The Roman citizenship was 
extended to the free population of Italy, and even to 
favoured foreign cities, but it was still the Senate and 
People of the Romans, ruling on the Seven Hills, which 
gave the law to subjects and allies, and negotiated with 
or waged war upon the ever-decreasing number of inde- 
pendent states. 
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§ 35. Foreign conquest by no means improved theP«^n«»*^ 
Roman national character. intenuiknuJ 

The Roman still continued to refer to the obligations ffj^"*^*' 
of Ju$ Gentium: he still attached high importance toBepoUia 
the sanctity of ambassadors. He still had recourse to the •^"* Ogntim^ 
ornate ceremonial of Jus Fetiale, although the ancient ^^ 2^^^^ 
rites had come to be little more than formal \ 

He still recognised a certain " Law of War" which and Ju$ BeUL 
imposed some restrictions upon belligerent cruelty. The 
order given by Hannibal when passing through Umbria 
and Picenum that all adult natives encountered should be 
slaughtered was customary only in the storming of cities. Fi>i7^iii.sii 
The treatment of the Numidian town of Capsa by Marius 
was contra jus belli, the town itself having, after surrender 
without a struggle, been burned to ashes, its youths put 
to the sword, its inhabitants sold for slaves, and the plunder 
divided amongst the Roman soldiers. The destruction in ^^S^;^ & 
Attica by Philip of Macedon of temples and images otj^i^ii^ 
the gods was a breach of " all law, human and divine." "^^ ^ 

In the first and second Punic Wars the opposing 
Roman and Carthaginian generals exchanged prisoners, 
a fixed sum in gold being paid by the receiver of the 
ineater number. The ransom of prisoners and even t. uv. xzn. «l 
ot lands against ravage, was not unknown at the same «; ™^J?* 

period. Folyk zzL u. 

We may even detect a faint glimmering of respect for 
neatad rights' in the abstention from hostilities of Roman 



' II hftTing been reeolred to despatch a hermld to deeUre war on 
Fillip of Maoedon in 200 b.o. the Fetial, in reply to the oonsnl Sol- 
pieioa, itated that the declaration would be rightly {reeU) made whether 
detiTHred to the king in person or to the first garrison within his 
botden. T. LiT. zxxi. 8. In later days when distance forbade the 
despaleh of the Fetial to the foreign frontier, the reqoirements of law 
were deemed safBciently complied with by the hurling of the bloody 
jaTtliB into a plot of ground specially designated for the purpose at Borne. 

* At the doee of the eeoond Panic War Bfaoedonian enToys adTaneed 
a chum which recalls the doctrine of "limited assistance" of the 17th 
and 18th centuries. A force of Macedonian mercenaries nnder their 
general Sopater haTing been made prisoners by the Bomans when serring 
for bite in the army of Hannibal^ their liberatioD was asksd. Tba 
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T.ur.xxTm.ir. and Carthaginian Tcssels which chanced to meet in the 
harbour of Syphax. 

Appeannoeof But there were sure signs in the later days of the con- 

^*^®'^' quering Republic of a lowering of the Roman national tone. 

The deterioration in Roman domestic manners which 
followed upon close intimacy with the lax morality of the 

Fior. n. iSL YeD. East is remarked upon by all Roman historians. The 
same feature is very perceptible in the international field, 
livy draws attention to the altered state of Roman feeling 
which, in spite of the protests of the older senators, secured 
popular approval for Roman consuls who boasted of having 
deliberately beguiled Philip of Macedon in negotiation 
with a view to gaining time for belligerent preparation. 

ttvage It was in a Servile War that Perpema, in a contest with 

^' pirates that Caesar, crucified prisoners. It was in a Civil 

Fior.in.i8. War^ that Sulla put to death in cold blood in the Villa 

Vdl Patar. n. , 

^ Publica thousands of unarmed Italians and massacred 

without exception the inhabitants of a town which had 
voluntarily surrendered. But the history of the wars in 
Spain and the East tells the same evil story. In the 
aflhir of the Numantine treaties the Roman Senate re- 
peated the questionable conduct of the incident of the 

^StSJ^ « Caudine Forks. Yiriathus was assassinated. Aquillius 

V«UL Plittr. n. L * 

Floe. n. IT. poisonod Springs in order to bring about the suirender of 

Asiatic towns, " a most dishonourable proceeding," ** con- 

traiy to the divine laws and the practice of our ancestors," 

Fior. n. ». and " a desecration of the Roman arms." 

and wan of The wars of the decaying Republic were in well-nigh 

mfize plander. q^^jj instance wars of mere plunder, the credit at Rome 

of the triumphing consul being largely dependent upon 

the value of the treasure brought to the public chest by 

CauMs of the the pillage of conquered citiea The causes of the de- 

^^enora- preciation in the Roman code of honour, and particularly 

TVmtf^*»f rejected the demand, remarking that the leagae between them 
and Philip was broken in faet hj the grant on the part of the Maoe- 
donians to the Cartheginiang of aid in the shape of aoxiliariee and 
mon^. T. Liy. xzx. 42. 

^ The war-practice in the civil contests of the early Empire is re- 
marked opon as peculiarly saTsge. Tao. Hi$t, n. 44; uz. 88. 
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in his war practice, are easily assignable. Not only did 

the Roman fall a victim to the lust of wealth and the barbarooi 

temptations of undisputed power, but he was ruined by ^^^ xnn. tk 

evil associations. The Carthaginian war-practice was at 

all times more cruel than that of Rome. The crudelita8TUf.Txi.vLiL 

of Hannibal is firequently remarked upon. Hasdrubal, in 

the last defence of Carthage, subjected to horrible torture 

on the walls in the sight of the besiegers the Roman 

prisoners in his hands. The tale of Regulus, even although 

apociyphal, may be taken as representative of Punic nrtniii n. si. 

manners. The thin veil of Syrian and Egyptian civilisation 

concealed peculiarly hateful treachery and the fiercest otiSTSiiiu^ 

human passions. Thus Ptolemy Lathyrus overrunning the 

villages of Judaea strangled Jewish women and children 

and boiled them in cauldrons to secure for his forces ^JJ^'^"*'*' 

the terrifying reputation of cannibalism. 

Reprisals exercised upon savage foes degrade the more 
civilised belligerent, and the case becomes worse when nor. a. 4. 
barbarians are employed as auxiliaries or even as regular terbMoot 
troops. The savage atrocities which distinguished the ' 
"truceless war" between Carthage and her mercenaries ^^riaa kgioo- 
are expressly referred by Polybius to the character of her 
levies, which were mainly drawn from barbarous peoples, 
Iberians, Celts, Ligurians and Balearic islanders. When Foi3rkL<i.c7. 
the Romans adopted the same evil practice, and filled the 
ranks of the legions with the rude vigour of Qaul, Illyria 
and Germany, it was inevitable that the Roman military 
temper should in some degree suffer. And Rome under 
the late Republic was not only an African, but an Asiatic, 
Power. 



§ 36. Philopoemen and his contemporaries clearly ^^^ 
saw that the goal of Roman statecraft was no less than dajs oCtte 
the dominion of the civilised earth. It was with ^hejj"^ 
thought that to the victor would belong the undisputed («) tIm Gnmi 
lordship of the world that Scipio, according to Polybius, ^Ssli^ *^ 
encouraged his legionaries before Zama, and the battle, The Empir* 
the historuui is ca«fiil to add. assigned univeiBal dominion g5?r?Jri 

P<0«jkZT.lL 
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poljfc. XT. iQ, u. to Rome. The victories of the younger Scipio, of Sulla, of 
Pompey and of Caesar completed the work of AfncanuB, 
and, when the Roman Republic became the Empire of 
Augustus, not only Roman poets, but the voices of all 
thinking men, hailed the Eternal City as the mistress of 

JJjjjHJ^ the navigable ocean and of every habitable land, the first 

Ami&ifamiL ^^^ ^^^7 ^^^ recorded in history which made east and 

^uSn,\xxz. 1 west the boundaries of her empire. 

udmaotoai Facts, historical and geographical, sufficiently har- 
monised, although they failed at any time to accord to the 
full, with this magnificent conception. 

Under Trajan (98-117 A.D.) the Roman Empire reached 
its furthest actual extent. Then firom the Firth of Forth 
and St George's Channel to the Persian Gulf, from the 
Dnieper to the Numidian deserts, and from the mouth of 
the Rhone and the upper reaches of the Danube and 
Theiss to the cataracts of the Nile, all nations and languages 
obeyed a single ruler. 

An Inter- § 37. The rise of this vast political creation threatened 

impossible in ^ extinguish the possibility of any true International 
a W^ State, Law. 

When Caracalla (211-217 A.D.) extended to all his free 

subjects the full rights of Roman citizenship, there was 

but one people in the Western world. Conquering, the 

Roman had divided his spoils with the conquered, and 

Dion. Hd. Ti. IS. continually extending throughout his conquests the Roman 

Tac FM. iiL 47. guflg^g^^ ^^ had at last femiliarised mankind with the 

conception of a World State, a vast congeries of provinces 
enjoying various forms of local government, the free in- 
habitants of which, however diverse in race and social 
characteristics, were all equally Roman citizens, and equally 
subjects of one Imperial ruler, whether Spaniard or Dacian, 
Briton or Numidian, who claimed a world's obedience. 
In a World State International Law must find its vanish- 
ing point. And in point of &ct, a science of International 
Law in the Roman Empire had been little else than a 
science of a World Law enforced by the arbitrament of a 
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single supreme niler amongst subject tribes, cities and 
vassal kings. "Hast thou appealed unto Caesar? To 
CSaesar shalt thou go." 

It was practically the whole known world which 
acknowledged the Pax Romana, That peace was undis- 
turbed by other than civil strife save in the far East by the 
restless Parthian, and in the far North by the wild bands of 
the Teuton and of the yet more barbarous Pict and Scot. 

§38. But the very fact that the Roman of theboiaLaw 
Kingship and of the Republic &iled to conceive of a veri- ^^l appUo- 
table International Law would naturally preserve its sub- •^^ 
stitute from expulsion from the stage of the all-absorbing 
Empire, even had German, Parthian, New Persian and 
Ooth, pressing upon the frontier, failed to convince the 
Emperor that his rule was less than divine. Law Uni- 
versal was as applicable to a world of provinces as to a 
world of independent states. So whilst Jus Belli and /«# QenHmm, 
Jus Fetiale still found field for employment in petty jjjj j^^^j^ 
frontier wars. Jus Oentium lived on within the Empire J^^ **"• 
alike as the " Law of all Mankind^ '' and as Roman Equity, tm. Aim. l 
to be employed in the moulding by Grotius and his succes- ^ 
sors of the International Law of to-day. And not only so: 
the extension of the Roman citizenship throughout the 
limits of the Empire completed the familiarisation of the 
whole western world with the magnificent creation of the 
Roman Civil Code, and secured the easy incorporation into 
modem International Law of decision after decision of 
Roman municipal origin. 



§ 39. The international practice of the Empire i8,TlM 
in general, in no way distinguishable firom that of the ]^ ^^SUgk 
late Republic. 

The Roman remained to the last at once a stem soldier 
and a man of law. 

1 CiTilii, Aooording to Taeitos, seekiiig to jnstiiy his rebellion referred 
to his tventj-fiTe yeen' eerrice in the Boman legions rewmrded by the 
deeth of his brother, his own imprisonment and the demand for his life. 
His answering demand for Tengeanoe he based npon Jum gentiutm^ i.e. 
oni f eisa l law. Jmrt gentimm poena$ repoteo, Tae. Hut* it. 8S. 
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™*^2?^^ suffered when Roman legions, however recruited, were 
Meroenaries exchanged for armies of Gothic Fcsderati led by their 
{Faderati). ^^^^^^ elective chiefbaina 

(6) The § 40. A new epoch in international history opens with 

!^^^m^Q the Barbarian Conquest of the West. 
^^* From the very earliest days of the Great Umpire the 

OoQ^i^s^ Teutons pressed hard upon the Northern frontier. Caesar 
oTeminthe had hurled back the Germans across the Rhine; Drusus 
em proTinoee, ^^d Germanicus avenged Varus, and Cerealis checked the 
ini&£r<it in. 16; imperial aspirations of Civilis ; but from the day of Marcus 
Aurelius (161 — 180 A J>.) the Empire was constantly fight- 
ing a hard battle in defence of its Rhenish and Danubian 
provinces. Julian drove the Germans once again from 
Gaul, but imder his successors, Dedus, Tacitus and Valen- 
tinian, the struggle went ill. Under Decius (249 — 251) 
the Goths harried Dacia and Maesia ; in 376 they were by 
the advance of the Hunnish hordes pushed forward en masse 
^JS^^VS^^ across the Danube; two years later they slew the Em- 

JKafMc.mii,, ' ^ ■' ^ "' 

£unu£miL P^^^ Valeus at Hadrianople, and obtained a firm footing 
^'**^*' on old Imperial soil At last under Honorius (395 — 

423 A.D.) and Arcadius (395 — 408 A.D.) the veteran planted 
iSkSSTzxa. l'^*"^®^ feirly yielded. Alaric, the West Gothic mercen- 
ary, cast off his allegiance and, roaming at large through 
devastated provinces, at length entered as conqueror 
through the gates of Rome (410 A.D.); across Gaul, through 
Spain, and over the Strait streamed the Barbarians in a 
succession of rolling waves, they poured over the Danube, 
they swept through the Alpine passes, and overran the 
whole astonished West. Under Athaulf, the successor of 
Alaric, the West Goths quitted Italy, traversed southern 
Graul in masterful career, and, pressing upon the heels of 
the Vandals, Suevi and Alans, laid the foundations of a 
great kingdom which, penning the Suevi in Lusitania and 
Qalicia, ultimately stretched from the Loire to the Straits 
of Gibraltar. On all hands such Teutonic kingdoms arose. 
The Vandals crossed the strait (429 A.D.), and occupied 
the Roman Africa, with the Balearic isles, Corsica and 
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Sardinia. The Burgundians established themselves in 
south-eastern, the Franks in northern, QauL The Qepidae 
pushed on behind the Ostro-Qoths into Dacia. The 
Angles, Saxons and Jutes began the conquest of the 
deserted Roman province of Britain. At length in 476 AJ>. 
Odoakar, the chieftain of a composite body of Turulingian, 
Scyrrian and Herulian auxiliaries, deposed Romulus Au- 
gustulus, the feeble successor of Honorius, and ruled in MSSTxsn. 
Italy in his room. 

In the first instance, strange as it seems, these events bol fiiil to 
wrought no change in contemporary conceptions of Imperial SJtt^i! j^m- 
rights. The Teuton had his own conception of the State, P^^^ 
the conception of the masterless Tribe roving and warring 
under the leadership of elective kings or chieftains chosen 
by the host of free tribesmen from a certain heaven-bom 
&mily. And the Teutonic victory over the legions seemed 
to announce the end of Roman dominion. But the Im- 
perial Idea lived on, not only after the first Barbarian 
inrush, but until after the days of Barbarian regular 
settlement 

Diocletian had in 292 A.D. confessed the weakening of Tbt opkaft- 
Imperial administrative power by associating in the govern- ^|^^ 
ment of the Empire four colleagues, two Augusti and two 
Caesars, ruling in four several districts. Reunited under 
Constantine (324 A.D.), the Imperial dominions were, after 
various shortlived partition arrangements, at length divided 
between Arcadius and Honorius, reigning respectively as 
Eastern and Western Emperor (395 A.D.). By these several 
divisions the Imperial Crown was placed in commission, 
but the unity of the Empire was deemed to be unaffected. 
Meantime the removal by Constantine of the seat of un- 
divided Imperial rule to the shores of the Bosphorus made 
the Roman Empire independent of locality. Henceforward Bn ^^attft u-^ 
Rome followed the Emperor. 



When, therefore, the Barbarians overwhelmed theThnt 
West, and entered old Rome as masters, they failed to ciooggutt :— 
destroy the Roman Empire. They were trespassers with- h^^ ^^' 
in, rather than new owners of. Imperial dominions. The 
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slew in attack alike priest and layman, man and woman, ^^j^^f'*'^'' 
and put to death their prisoners in the most cruel jlgSfSStx^in. 
fashion. Nor were they all, like the Saxon invaders ?u3^mfi?^ 



of Britain, merely pitiless. The Alans, who fought sideiCmMooocxc. 

by side with the Vandals, like the ancient Scythians uxli 

from whom they would appear to have descended, decked 

their war-horses with the scalps of slain enemiea The 

famous incident of the Lombard Alboin's drinking cup, 

Guhioned out of the skull of his conquered father-in-law, 

the king of the Gepidae, merely stands out from many 

similar circumstances by reason of the singular veneeanoe p»ui wanMC De 

which befell the fierce monarch. ft. 

Even after the formal adoption of Christianily the 
war-practice of the Barbarian Conquerors was more than 
bmtaL The histor}' of the wars of Clovis, the hero of 
the orthodox clergy, is the tale of savage murder and the GmrrofToun 
most hateful treachery. The noble Ostro-Goth Totila, 
warring against Belisarius, restrained his troops from 
the plunder of captured cities, and on the fall of Rome 
(546 A.D.) sternly forbade murder, rape or other open 
violence; but Totila stands out a bright chivalrous piMOfL. i>« mi* 
knightly figure in an age of savagery. The Chagan omm, imrk 
of the Hunnish Avars in 599 A.D. put to death in^^^jg^ 
cold blood 12,000 Roman prisoners, and the Prankish 
Chilperic conducted his wars with a cruelty well-nigh 
incredible. A peculiar fidthlessness distinguished theorvtofrorTowt 
Frank even amongst his treacherous Teutonic kinsmen. 



When Theudebert and Leovigild repudiated the formal z^^^tmu n. ^ 
semblance of Imperial authority. International Law was ^^^'*''"*"- 
in all seeming overwhelmed in the West, submerged ^JJ^fS? 
beneath the rolling waves of Barbarism. The Empire, 
and with it the sphere of International Law, was 
formally as well as actually cut short. The circle of 
Civilisation became narrowed to the Elastem seaboard 
of the Mediterranean, where the Byzantine Elmperor 
held out at once against the Barbarians pressing upon 
his Danabian lands and against the great Persian king- 
dom of Eobad and Chosroes. 

w. 5 
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within tha old Imperial claims were still asserted by the En 
T^^^'lm- ^^^ ruled at Constantinople; the Barbarians then 

periml olaimfl came under the trlamour of the Roman name, and, irn 
asBerted after • 

the Barbarian Boman provinces de facto as conquerors, accepted be 
EaB^^m*^ successor of Arcadius the style and commission of I 
peror, officials. It was under commission from the Empe 

jfeft. o«<. xxTiiL restore the Roman province of Spain that At 
admitted by omrched towards the Pyrenees; when Odoakar 
the Western guished in 476 the Empire of the West, he was c. 
2. The Bm>- to rule in form as Patrician under grant from the 
Jl^^J^tine Zeno; Theodoric in 493 overthrew Odoak 
misnoDB. established the great Italian kingdom of the Ostn 
j^rSZ^TiL under authority derived from the same quarter; 
ootk.L Frank Clovis, after the overthrow of Syagrins 



conquest of Aquitaine, accepted with joy from 

the title of Roman Proconsul and Patrician, an 

GrwocyorTonn, vestcd in the Cathedral of S. Martin at Tour 



8. The Bar- purple tunic, the chlamys and the diadem. 
diatelmTOiial^^^^ 539 A.D. that the Ripuarian Theudeben 
aothori^. first coin from which was omitted the head of 
^^V9!m, w. Emperor. The Visigoths retained the signifir 
until the reign of Leovigild (570 — 586 AJ>.). 

When the § 41. In the Dark Ages, between 476 

Kings repn. International Law reached its nadir in the ^ 
di^ Imperial The war-practice of the Teutons sta 

International barbarians devoid of all conception ot 
Law reaches nckf 
its nadir in "S*^*' 

the West. The Qoths, Vandals, and Thuringians, ^ 

StiiTSir^ of the North in later days, burned, pi^ 
banan con- without mercy. They ravaged fields, up 
v^Mu^arthern ^owp oUve trccs, and burned withon 
^^ji/«ef. 146^ buildings, sacred or profane, leaving i\ 
n^^rm.u'^.them in smouldering ruins. Valhal' 
„ ' ' Heaven, was to be won by a violent di 
Odin's worshippers accordmgly life hn 

1 For the story of Athanlf s deliberate resolii 
than overthrow, the Boman Empire see Qrorins 
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enthusiasm excited in S. Augustine. Quod autem novo 

mare fcutum est, quod xntisitata rerum facie immanitas 

barbara tarn mitts apparuit, tU amplisstmae hasiUcas im* 

flendae populo cut parceretur eligerentur et decemererUur, 

ubi nemo feriretur, unde nemo raperetur, quo liberandi 

muUi a miserantibus hostibus ducerentur, unde captivandi 

nuUi nee a crudeltbus hostibus abducerentur, hoc Christi 

nomini, hoc Christiano tempori tribuendum, quisquis non 

videt, caecus; quisquis videt nee laudat, vigratus: quisquis cSf^S^fr. 

laudanti reluctatur, insanus est, Christianity had checked 

the hand of the Barbarian warrior. Testantur hoc mar- 

tyrum loca et basUicae Apostolorum, quae in ilia vastatione 

urbis ad se con/ugientes suos alienosque receperunt Hue 

usque cruentus saevidnU inimicus: ibi accipiebat limitem 

truddatoris furor : illo ducebantur a miserantibus hostibus, 

quSms etiam extra ilia loca pepercerant, ne in eos incur- 

rereni, qui similem misericordiam non hahhanL Qui 

tamen etiam ipsi alibi truces atque hostili more sa>evientes, 

posteaquam ad loca ilia veni^ant, ubi fuerat interdictum, 

quod alibi jure helW licuisset, totaferiendi refraenabaiur 

immanitas, et captivandi cupiditas frangebatur. jvc;«.iM.i.6L 

An example so striking could not but bear fruit. 
The power which restrained Alaric afiected Genseric the 
Vandal, and reached even Attila the Hun at the sate i^i^nf, iv 
of the Imperial city. It was by threats of the anger of Ji{5|^5^^|^ 
Heaven that Totila held back his Gothic warriors fix)m^^**"'* 
murder and rapine. In the midst of perpetual war and 
turmoil priests, like Gregory of Tours, cried aloud con- 
tinually, and not without effect, against ever}' form of 
cruelty. And just as it was the hand of Pope Leo III. 
which placed the crown of the restored Empire of the 
West upon the head of the Prankish Kail, called to 
the defence of Rome against the Lombard, so it was 

I TIm fteoonnt of the eaptnre of Borne giTen bj Jordanes is note- 
woftlij AS eridenee of ooDtempoimry war-practice. Ad poUremum Ramam 
fofrrtti, Alarieo jubenU, tpoliant tantum: non autem, ut solent gektes, 
ignem impptmrnni, nee locit sanetorum in aliquo ptnitut ir\}uriam irrogari 
ptUitmtmr. Jordanee, De Reb. Oet. c. 80. 

5—2 
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Christianity, preached by missionary bishops and m<mks' 
to Saxons and Frisians, Angles and Slavs, Scandinavians^ 
Irish and Soots, which at length brought not only the 
Teutonic conquerors of Roman provinces, but the whole 
Barbarian West, within the pale of revived and extended 
International Law. 

Jnitinian § 43. Under Justinian the Eastern Empire not only 

iJJw^Srifia ^^^^ ^^ ^^'^t ^^^> thanks to the prowess of Belisarius and 

and part of Natsar. shnwAd itsAlf a nonnriprinor nniVAr. TIia pArRiAnfl 



i^^f ^ Narses, showed itself a conquering power. The 

550), were forced to accept terms of peace (531, 545); the 

Vandal kingdom in Africa (534) and the great islands 
(535) was brought to an end ; the Ostro-Gk)ths were, after 
a gallant struggle, driven fit>m Italy (553); and even a 
portion of southern Spain was recovered from the posses- 
sion of the Visi-Qoths (550). 
PMd WMiMTr. But this blaze of trlory was only evanescent. In 568 

n. a new band of Barbarian invaders, the Lombards, quit- 

^u^ ^h^ ting their seat in Pannonia, poured into Italy under their 
cot short by savage king Alboin*, and in no long time were masters 
Vingolha^'^^ ^^ ^ ^'^ peninsula save a few broken fragments round 
Slm« ATara Rome, Naples and Ravenna, and in the extreme South. 
Bnlgarians, The Visigoths rapidly won back the recovered districts 
of Spain. Under the Emperor Heraclius in the early 
years of the seventh centur}', not only did the Slavs 
establish themselves south of the Danube, but the 
Persians, overrunning Syria and Asia Minor, laid siege 
to Chalkedon (617). In 626 the Avars attacked Con- 
stantinople. By a mighty effort the Empire rose 
superior to the peril The Slavs were erected into 
an imperial bulwark. The Avars were shaken off, and 
Heraclius hurled Chosroes back to his Eastern lands 
and bj the (628). But a more terrible enemy appeared on the 
scene. Emerging from Arabia the Saracens tore from 

1 St Colomban, St GaU. St Fidian, St WOUbrord, St Eillian, St 
BoniHaoe, St Ansgar. 

' For Alboin's tow to put to the swoid the entire popohition of Payia 
and its miraeolons enforced reeaU, see Paul Wamefr., I>t GettU Lang,^ 
II. 17. Compare Ihid. i. 27, n. 2S; Ante p. 65. 
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the Empire all its Syrian possessions (632 — 639), over- 
whelmed the Persians (632 — 651), and, sweeping on in 
ocmquering career through the newly recovered Imperial 
provinces in Africa (647 — 711), passed the strait (711), 
chased the Visigoths into the moimtains of Leon and 
Astnrias, and, pushing across the Pyrenees, were only 
stayed at Poictiers (732) by the Frankish Karl MarteL . 
In 717 the army of Moslemah besieged Constantmople 
by land and sea,* and was only beaten off by the Greek 
fire of Leo the Isaurian and the barbarian forces of the 
Bulgarian Terbel (718). 

In 750 the Saracenic Empire stretched from Sdnde wnmmm, au- 
to Oalida and the mouth of the Rhone. From that time gfrufk^, f. iii 
forth Christianity and Mahometanism, West and East, 
battled for mastery round the Mediterranean shore. 

§ 44. It were an immense and scarcely remunerative (e) Tbt EoMt- 
labour to trace the course of international practice through |^ Sfe^' 
the struggles of the Empire of the East from Zeno to Tbtgn ^^ 
Nicephorus I., through palace revolutions and religious Bmnintaiislit 
feuds, through the contests of Blues and Greens, of j^^^^^ 
Arians and Orthodox, and the desperate fight against of JuiiiiiAiL 
Persian, Avar, Bulgarian and Saracen. For the historian 
of International Law the Roman Empire speaks its last 
word of practical instruction in the legislation and acts of 
Justinian. 

Greek and Roman had met in Polybiua In the Unioo of 
Pagan Elmpire were united the purest streams of Classical, ^^Jof^uT 
African and Syrian civilisation. In the Corpus Jurit eifiliMiion in 
CivUU of Justinian, and the record preserved in the Em^r^ 
pages of Cassiodorus and Procopius of his dealings 
with East and West, of the campaigns of Imperial 
generals, of the embassies of prelates and eunuchs, of 
popular fiM^tion fights and religious controversy, mutiny 
and intrigue, we see the composite product of the regular 
blending with Imperial Roman, Greek and Oriental, of 
Christian and Barbarian material. 

In an Oriental Court, established in an old Greek 



70 THE 8CU&NCE OF INTERNATIONAL LAW. 

Tht OhriitUn oolony and defended by Barbarian bands, Jostinian, 
(l)Mttriitha professing the Faith of the Qalilaean Messiah, issues 
U^mL^ under the style of Augustus or Marcus Aurelius his 
En^r$. Imperial mandate for the codification of the Roman 
Law. His conceptions of international right are those 
of old Rome coloured by Greek philosophy, and affected 
at the root by contact with Barbarians, transplanted 
to the shoi'es of the Bosphorus, the meeting ground 
of Europe and Asia. The lines of the narrow Inter- 
national Circles traced by the exclusive hands of Greek, 
Jew and Egjrptian have been effaced by the sceptre 
of the common ruler; Laws of the Hellenes and laws 
amongst kindred Tribes have alike sunk into insignificance 
before the Law of Mankind and the Roman Cvril Law ; 
and, in spite of the stem logic of &ct8, Justinian asserts 
as the setting forth of the Byzantine ccmception of the 
pro\*aiUng iuteroational system the claims of the World 
Sm}ure« It is lo recovw, not to reconquer, that BeUsaims 
gmw forth to Carthage and lo Italy ; thekuigdcMn ofTbeo- 
dmc 19 dtHMued by Impmal statesm^i to have nevarbeen 
olhiNr than an Imperial province. 
i^lDi TriKuiian ai¥) his colleagues in like fiishioii advance 

JjJJ^^* IH^ olht>r vxHKvption of Inleniatioiial Right than that <^ 
Vaht^NNal |h«^ KouMaKwH<4hMuc Universal Law set oot by TJlpian, 
iW\i» am) Hii^miojpMiianwsk 

Th^'Y l^)a»»Qr all law as PnUic or iVmrta Public 
law, whiiHK iv(;[ai\l» th^ |^^\>^nMa«lll of the Ronan Empire, 
i^ukhNt |HiV4ic wv>rAi|i and civil atdaadnistntioii : Pdrate 
Uaw >KhWK \\>iKvni» lh«^ iiiMi>Kt$ of indiridvals^ eom- 
yyri^iNt )>i>xv|>l:^ V^>«VI^«^ lo J«» XiUvwIr. Jitr G^mfimm 
jumX /W3t i\rii^ Jii$ JTiii l ^ M Mit f is cvMMUMiiift lo «Ma and 

iRjt iW la>i^ ^"4"^ a )>aTlic«W cvywt<ay> wy : ^&r giwli>ai is 

la>i( v>NiNtiMs>«^ ts^ iW )^%iWKMi ?^>N :S^ ^cv«HaMi law of all 
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The same conservatism is apparent in the actual 
practice of Justinian. 

The Roman Jus Legationis and the Roman Ju8 BeUi 
define in their several spheres for the ministers andpnotioe 
generals of Justinian the requirements of International ^fjlf "^ij 
Law. When invading the Vandal kingdom as a province Bomt. 
about to pass back to its rightful ruler, Belisarius deemed ^SSti^^ 



it politic to restrain his troops from pillage, and the^^^ 
account of his entry into Carthage is an anticipation of sSuniiiiL 
the history of that of Marshal Berwick into Barcelona in r23!L^5?* 
1714. The inhabitants suffered no violence, even heard i^TtH^fJ'^ 
no threats ; the artificers were not interfered with ; the ^^*' 
shops remained open ; the soldiers were lodged in regularly 
assigned billets, and bought their supplies in the open ^^S^J^^* 
market. But the orderly demeanour of the invaders is 
remarked upon with wonder by the eyewitness Procopius 
as altogether unusual in Roman practice and the direct 
result of the extraordinary discipline maintained by 
Belisarius. And Belisarius himself, in the speech with 
which he attempted in vain to induce the Neapolitans to 
avoid by surrender the horrore of a storm, bean witness 
in no uncertain fashion as to the character of general 
contemporary war-practice. Vidi equidem saepe urbes 
expugnari et capi, et qualia a victoribm captaejam po^n- 
turmU calleo. Nam et miliies ipsi sine ullo netatis respect u 
ocdduni quos in eo furore offenderint, matres familiasque 



Jwi im merUt in $ae€rdatihm9, in wuigittratibuB eoiuUtU. Privatmm jmt tri' 
pertitmm eit: eoUeetum eUnim e$t ex naturalibuM praeeeptU out genHum 
mU eMiihm. Jm$ SaturaU est, quod natura omnia aniwuilia doemt...Ju» 
femUmm eti^ fwo gtmtti kmmamae utmniur. Quod a naturaii recedere fmeiU 
iitMU§en Ueeit quia iUmd ommhm$ tmimalibMM, hoe 9oli$ homimilm$ inter 
•e eammune tit. Dig. u 1. 

Jm$ amtem ciriU vel gentium ita dividitur: omnet populi, qui iegibu$ 
et wMnnhmt reguntur, partim $uo propria, partim eommuni omnium Jure 
utuntur; nam qmod fui$q»e popuims ipee tibi jut eomttituit, id ipeiue 
proprium eivitatis eet vocaturque Ju$ civile, quasi jus pr opr ium ipeims 
eiritatit; qmod vera naiuralit raiio inter omnet hominee constituit, id apud 
popuUm peraeque euttoditur voeaturque Jut gentium, quati quo Jure 
gentet utuntur. Et poputut itaque Romanut partim tuo propria^ 
partim iwnmmni ommumjure utitur, Intt. t. S. 1. 
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tarn foede afficiunty ut mortem nbi effloffitafvtibua iUaturos 

86 negent Nam dum ad injuriam ferendam trahuntur, 

et miHtum inaervire coguntur libidini, indecora omnia 

tolerant, et admodwm miseranda: puerique vix dum ab- 

Uictaii, ab his ahducuntur in servitutem, quos omnium 

infeneiseimoe habent, ut quorum manus patemo respereas 

sanguine conepicentur. Praetereo amantissime Stephane 

oStLSL^*^ tn/ectum per urbee ignem, et flagrantia tecta nunc me- 

^Hd^^llSLn fniniaee, quo ut res caeterae deperduntur, ita et urbis nitor 

^'^ et pulchritudo delumeetatur. 

The subsequent fate of the unhappy city abundantly 
confirmed these warning words, the soldiers of the Im- 
perial army, in spite of the strongest efforts of their 
commander, indulging in savage atrocities, the Huns in 
Prom^ fiflOff particular showing no regard even for the sanctity of 

churches. 
oS^v^at^ Belisarius, fSedling in the attempt to cut the aqueducts 
^SfS^SSlen of besieged Osimo, did not hesitate to poison the well 
^' from which the garrison drew its water supply. 

Th« hopefol There is, however, one noteworthy and hopeful feature 

iDteniatioiua^ ^ the international practice of the reign of Justinian, 
pn^^ ot It is clear that the International Circle is widening. The 
the Bar- influence of the Barbarian had in times past in some 
^^^"^^II^V. d^pree degraded, and still did tend to degrade, the Roman 
ly brought war-piactice, but in the reign of Justinian the Teutonic 
^^U^ conquerors of old Soman pi-ovinces, bowing their heads 

Thevietoiy to Christianity, are likewise yielding to Roman higher 
B^^c*vi] civilisation, and advancing rapidly in the direction of 

isation and humamty. 

The war-practice of the Christian Franks beyond 

the Alps is still savage in the extreme. The Vandal 

Prooo^ DeBeih OoUmer offers a price for the head of every slain 

Roman. Even the Ostrogoths, under the noble Totila, 

at times wage war with ferocity. Upon the £Edl 

of Milan in 539 all the male inhabitants, to the 

nodAin^iMp number, according to Procopius, of three hundred 

r^sH448,4M. thousaud souls, are massacred by the Gothic conquerors. 

Totila on occasion mutilates prisoners aud puts all the 
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inhabitants of captured cities to the sword. But the 
Ostrogoths in general display a temper contrasting brightly Pmop. Dt bhu 
with that of the contemporary Moors and Slavonians or of J^^*"^ 
the Persians of Chosroes, and Totila in his treatment of Hod^i^itafv 
captive women stands forth as an early knight of chivalry, it. iiiT 
The cowardly Theodahad enters into argument with an 
envoy of Justinian as to the privilege of ambassadors in 
a £B»hion which demonstrates the acceptance of Roman 
teaching, whilst Totila declares that the Ooths recognise 
CM strongly as do the Romans the duty of showing respect Hod^tn. /(off 
to the legatme omce. iw.n,tn. 

The armies led by Belisarius and Narses were com- 
posed wellnigh entirely of Barbarians, Huns, Herulians, 
Oepidae, Moon, Armenian and Isaurian mountaineere. 
From time to time in moments of excitement, as after 
the victory of Tricamaron or the storm of Naples, these Procop.jPfgrfto 
rude bands broke free from control, but in general they jJJfjjJlKjJS^ 
yielded to the stem hand of Roman discipline. And '"••••• '^••'• 
international humanity gained by this schooling within 
the Empire of large bodies of men. 

Meanwhile beyond the frontiers of the provinces which ^_. 
obeyed Justinian and his successors, Christianity operated, 
not cmly as a civilising force, but as a principle of attrac- 
tion towards a common light. Slowly but surely the 
Barbarian Darlmess, which enshrouded the West, was 
dispelled, and at length in the grey Dawn a Prankish 
Emperor stood within the International Circle. 

§ 45. Seventy years after the death of Justinian Tk€ Sarmetm 
the Saracen flood swept upon the Empire frt>m deserts S^ ISipSi^ 

which had never owned allefriance to any ruler of old^nil^vpooiht 
n e J fomidilkMi of 

Rome. 



A singular interest attaches to the international prac- <^^ 
tice of the Saracens. 

Their success represents no barbarian conquest. The TIm ^hm of 
Saracens, cutting short the provinces of the Byzantine um intor> 
Emperor in Asia and Africa, occupied with fiur more «*••*<«•* ^'^ 
widely extended dominions and a far higher civilisation 
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the international position belonging at various periods to 
the Persians and Parthians. 
(i) The Sara- In his conception of the state the Arab was most 
ti^^oTtt?^ nearly allied to the ancient Jew, with whom he claimed a 
Stotois found- common descent. He was a man of the Tribe and of 
the Jew. long genealogy, for whom the sacred Mecca, on whose 
soil no enemy might be attacked S had for many genera- 
tions occupied the place of Jerusalem. When he emerged 
from his deserts to the attack upon the Provinces of the 
East this conception had, however, developed into that of 
the People of Ood, whose religion claimed the obedience 
The Caliph at of the world, and the Caliph, the successor of Mahomet, was 

once Pope and ^ . 

Emperor. at once Pope and Elmperor. The prophet proclaimed, and 
his successors carried on, a Jehad or Holy War which 
drew a clear line of separation between the Moslem and 
the Infidel ; the conquered was admitted to equal rights 
with his conqueror by becoming a proselyte. The 
Caliphate was nothing less than a new World Empire 
built directly upon the foundation of religion, 
(ii) Interna- In his international practice the Arab was £gu: from 

of the ^'****^*^® ruthless destroyer, the scourge of the world, offering 
Saracens. the alternative of Islamism or death, whom Western 
Chroniclers describe. Edris, the founder (circ 788) of the 
shortlived independent Caliphate of Fez, forced all 
Christians and Jews within his dominions to embrace 
Mahometanism on pain of deatL The Saracens of 
Fez, however, in this as in other particulars displayed 
co^^roteAi a barbarity not usual with their contemporary co- 
religionists. 
The Saraoenie The war-practice enjoined by Mahomet was modelled 
S^'SMteT closely on the lines of the Mosaic Law. The Prophet 
on the Mosaic (»oiQ|Q|^ii(ls the utter destruction of idolaters: to Jews 

Law; 

^ The territory of Meooa was deUmited by a line of small minarets 

eonstmeted at the distance of seTen or ten miles from the Kaaba. 

Within this radios it was held impioos to assail an enemy. The Arabs, 

moreorer, before the days of Islam set apart four months in the year as 

die$ nefcuti for the waging of war. Mahomet declared it legitimate to 

fight in any month against the Idolater. Ockley, Life of JUahamet, pp. 

6, 9. Koran, c zx. 
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and ChmiiaiiB are offered the alternatives of conversion, n««tTiL.rii^xx. 
tribute or war. Should the choice of the Infidel fell ]l^,:S,riu'' 
upon war, all his males taken in arms may be put to^^ 
death, his women and children become the captives of 
the conqueror. Jews and Christians have thus taken the 
place of peoples other than the Seven Nationa 

These instructions were closely followed by the early 
Saraoenic conquerors. 

In civil and sectarian struggles the Saracenic like the 
Christian belligerent too often abused his victory. 

Musab, the brother of Abdollah, the son of Zobeir, 
Anti-Caliph in Mecca, having in 686 A.D. defeated the 
hostile force of £1 Mukhtar, put to the sword seven thou- 
sand men who had surrendered, at discretion in the castle fjf^ ?M; 
of Cufeh. In the same year the Separatist sect ofodSr^n^ry 
Azarakites overrunning Irak committed wild atrocities, ^.m^Stm! 
and repeated their conduct in 691 A.D. The marauding 
bands of renegades and Saracens who from their nests 
in Crete and elsewhere for generations harried the 
coasts of the Elastem Empire, of Italy and even of 
the Teutonic North, were not specially careful exponents 
of the International Law of Islam. But, in general, 
the SaiBcen displayed a civilisation which compared fu^t. Bwsmt- 
fevouraUy with that which descended from the Greek 
and the Roman. 

The charge with which Abu Bekr, the first of the It it that of » 
Caliphs succeeding Mahomet, sent forth his troops tOg^j^^j"* 
the conquest of S}Tia, establishes at once the place of the ^^T"^^ 
Arab in the history of International Law. "* When you 
" meet your enemies in the fight, comport yourselves as 
''befits good Moslemah; and remember to prove your- 
" selves the true descendants of Ishmael. In the order 
" and disposition of the host, and in all battles, be carefril 
to foOow your banners boldly, and be ever obedient to 
your leaders. Never yield to, or turn your backs on, 
your enemies ; it is for the cause of God that you fight. 
Ton are incited by no less noble desire than His glory ; 
theref<ffe fear not to enter into the fight, nor let the 



M 

a 



76 THE SCIENCE OF INTERNATIONAL LAW. 

** number of your foes alarm you, even though excessiTe. 
" If Qod should give you the victory, do not abuse your 
''advantages, and beware how you stain your swords in 
''the blood of him who yields; neither touch ye the 
" children, the women, nor the infirm old men whom ye 
" may find among your enemies. In your progress through 
"the enemy's land, cut down no palms or other firuit 
" trees^; destroy not the products of the earth ; ravage no 
"fields; bum no dwellings; from the stores of your 
"enemy take only what you need for your wants. Let 
"no destruction be made without necessity, but occupy 
" the cities of the enemy ; and if there be any that may 
" serve as an asylum to your adversaries, them do you 
" destroy. Treat the prisoner and him who renders him- 
" self to your mercy with pity, as Qod shall do to you in 
" your need, but trample down the proud and rebellious, 
"nor fietil to crush all who have broken the conditions 
" imposed on them. Let there be no perfidy nor fietlsehood 
"in your treaties with your enemies; be £aithful in all 
" things, proving yourselves ever upright and noble, and 
"maintaining your word and promise truly. Do not 
disturb the quiet of the monk or hermit, and destroy 
not their abodes, but inflict the rigours of death upon 
" all who shall refuse the conditions you would impose on 

^ Arab, in •* them." 

The charge of Abu Bekr was re-echoed by later Saracen 
S^J^if'Sf^ generals. Tarik, the first Saracen invader of Spain, oom- 
^Z)u,fiSL manded that no offence should be offered to the peaceable 
and unarmed inhabitants, that those only should be 
noD-oomba^ attacked who bore or assisted those bearing arms, and 
^^^* that plunder should be confined to the field of battle and 

SSStLiL* ^ to towns carried by assault. 

The early Saracen war-practice was by contrast with 
that of the contemporary Franks merciful in the highest 
degree. 

Conquered monarchs, such as Cahina of Barbary or 

1 Compare Deut. xx. 19. 
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Dataro of Scinde, who obstinately refused to adopt the 
faith of Islam, were indeed put to death; rebels were 
cruelly handled, beheaded or impaled ; the heads of slain 
Christian commanders were despatched to Caliph or Emir &^j^J^.*J. 
as trophies of victory ; but such severities were commonly J^^^mtt^f 
confined to important personages, the general mass of the *«~*«*'» *• *^ 
people being usually treated by the Saracen invader with 
peculiar mildness. The Saracen general approaching a oddtjr. ^<^*^ 
Christian city demanded submission and tribute. It was 
only after the refusal of these terms that the heavier 
"contribution of blood," or ransom from the sword, was 
exacted, and only actual forcible resistance that was 
followed by slaughter. The sword fell heavily upon all SS^ifiTM!" 



active combatants, and sometimes on all inhabitants, in a ^' "'^' 

place carried by assault, but it was only on rare occasions, 

and then with the strong disapproval of all good Moslemah, ?!^^^^ 

that even in civil strife Saracen commanders ravaged 

fields, burned cities, slaughtered unarmed men and carried 

off into captivity the wives and children of the unresisting. 

Even spies were offered the alternative of Islamism or 

deatL Ali, the cousin of Mohamet, forbade the Moslemah sSnSSmH^Sti 

in their civil contests to slay a fugitive after he had 

escaped from the field of battle, to pursue him beyond 

a single comarca, or to continue a siegje beyond a set 

period. To destroy crops, plunder open towns without co^^»«te^rn 

mercy, bum houses and cut down trees, all proceedings 

characteristic of contemporary Frankish war-practice, was, 

in the view of early Arabian chroniclers, to be guilty of 

" barbarous extravagances altogether unknown to regular ^ SJ^^' mTV* 

"warfiure." The Northmen, who ravaged the coasts ofK«^^^***' 

Spain as they ravaged the coasts of France and Elngland, 

were in the eyes of the Ommeyads little better than 



The Christian inhabitants of towns freely surrenderinir tokntioii of 
to the Saracen arms were regularly permitted to retire, ^^^lo^ 
should they elect to do so, subject to the condition of 
leaving behind their personal effects. Those who remained 
were protected in the enjo}*ment of their own laws and 
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allowed the free exercise of their religion, except only in 
the matter of public processions, the ringing of beUs, and 
in the erection of new churches. The Caliph Walid in 
707 AJ>., requiring the site of a Christian church in 
Damascus for the erection of a great Court-House offered 
payment therefor, and it was not until the offer was re- 
jected that the church was forcibly rased Cordova, Toledo 
Sl^^C% n. ^^^ other great Saracen cities were full of Christian and 
and good Jewish merchants. Whilst Christian casuists laid down 
the doctrine that no fidth need nor should be kept with 
the Infidel, the Saracen, obeying the express injunction of 
f«rm»ee.ni,T, the Prophet\ was particularly distinguished by his good 



*• fiuth and riirid adherence to treaties. Safe conducts were 



n. H <7. * freely granted and commonly scrupulously observed. 

Constantine Copronymus in 769 A.D. concluded a con- 

tnfynJfrrVt ▼e'^^o'^ ^^ the Saracens under which prisoners were 
exchanged man for man, woman for woman and child for 
child. This arrangement materially mitigated the severity 
of tbe continued war of Caliph and Emperor, preserving, as 
it naturally did, numerous lives. By the end of the eighth 
century the campaigns of the generals of the Caliph of 
Bagdad had developed into slave-catching expeditions 
rather than efforts at territorial conquest, prisoners of 
lower rank being sold in slave markets, their superiors 

yyy»jj««^ ransomed or exchanged. In 797 a new clause was 
introduced by Haroun el Baschid into the treaty with 
the Eastern Empire, whereby the contracting parties 
bound themselves to release in return for a fixed 



^ **Bo fiuthftil in Um keeping of joor oontrmcts, for God wiU require 
an eeeoonl of eneh ml joor bAnde.** JToiwia ztii.86. Thenuizimwas 
eiled bj SI Hekem Ben Abddrehnian in 966 in reply to the demands of 
hb caTalien for a dedaralion of war upon the ChristianB of Oalieia. 
Condi, JmU m Spmm^ n. 90. Oompare tiie Declaration of the Cooneil 
of Ooattanee oonoeniing the aafs oondnol granted bj SigiBmand to 
Hna. C^m4i€fmJokmmme9Hu$/demarihodoxampertinaciterimpu9na^ 
m «4 •Mil* f^Mhicni Hpririlefh rtddiderit aliemtm^ nee alifua nhijldet 
««| jivwniMte df jttrt mtmrmli, rftrtno vtl kumano, fuerit in pra^jmdieiMm 
MilMff«#.iMneWfmiiide. Crci^ton, Hwlwif o/ 1»« P<ip«lf i. a89. 
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payment per head the supernumerary prisoners remaining 
after an exchange. 

The Saracens in Spain stood in the very forefront of TheSAnoem 
Civilisation. The Arabs were a race of poets, of astrono- "* Sp*"*- 
mers, of merchants and travellers. The schools andB|iAitot,HM. 
colleges founded by Abdelrahman Ben Moawiyah, his son ■- '^ 
Haschem the Just and their successors contained the first 
mathematicians, scientists and historians in the world. 
Hospitals^ aqueducts, public baths, fountains for men and 
cattle, great roads, quays and palaces, all the creation of 
Saracenic architects, engineers and artists, more than 
recalled the glories of the old Boman province. 

§ 46. When in 755 Abdelrahman Ben Moawiyah, a m. iniana- 
refogee scion of the Ommeyad dynasty overthrown in^^JS^Us 
the East, established at Cordova an independent state. 



which developed into a Western Caliphate S and forty- 1519 a.d. 
five years later the style of Ehnperor was assumed by Karl ^^^^fc. 
the Great, a new period in the history of international tem of the 
relations began. MlddtaAg... 

Under Leo the Isaurian (717 — 741), Constantino The HtbI 
Copronymus (741—775) and Leo IV. (775—780) thej^g^rf^ 
Byzantine Empire battled up with some success against Ca lfp hatee. 
the Saracen. Leo the Isaurian, however, embarked in a 
crusade against the superstition of his subjects, and his 
Iconoclastic decree of 726 not only tore with new religious Pope and 
dissension the poor remains of the Eastern dominions of ^"*^^'' 
the Empire, but brought about a Schism between Rome 
and Constantinople. Pope Gregory H took up the cause 
of the Image- Worshippers, and the struggle became em- 
bittered. The Empress Irene, ruling after 780 as Regent 
for her in&nt son, Constantine VL, restored the worship 
of images, but in 797 she alienated all but the most 
violent of men by deposing and blinding the young 
emperor. 



> Abdelrahman Anasir Ledinallah (918—961) wae the first Saracen 
mler of CotdoTa who claimed the stjle of Caliph by strikiiig coini 00 
wfaidi the title of «* Prince of the Faith" was aesnmed (Condi). 
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Meanwhile in the West a close alliance had been con- 
tracted between the Papacy and the Franks. 

Thanks mainly to the efforts of Gregory I. (590— 604), 
of Qregory IL (715—781) and of Gregory III. (731—741) 
Pope ftnd the Papacy became a power in Italy. In 727 Luitprand 
Lombard; ^^ Lombard (712—743) attacked and cut short the 
Exarchate, the main portion of the poor remnant of the 
Italian dominions of the Eastern Emperor; in 738 he 
threatened Bome itself, in consequence of the sanctuary 
afforded by the Pope to the rebel duke of Spoleto. 
Pope and North of the Alps all real power had passed from the 

Frank. descendants of Clovis to the strong hands of certain great 

(Tourt officers, the Mayors of the Palace. After a fierce 
struggle Pippin the Younger, Mayor of the Palace of 
Austrasia, the land of the East Franks, overcame his rival 
of Neustria, and under the style of Mayor of the Palace of 
Austrasia, Neustria and Burgundy, ruled at Metz over all 
divisions of the Franks (688—714). In 717 he was suc- 
ceeded by his son ELarl Martel. It was Earl Martel, the 
conqueror of Frisians, Swabians, and other border peoples, 
who at Poictiers stayed the advance of the Saracen. And 
to Earl Martel Gregory III., despairing of assistance from 
the East, appealed for aid against the outraged Lombard 
Earl was not at the moment prepared to give the assist- 
ance asked, but the application bore fruit. In 751 Earl's 
son, Pippin the Short, becoming tired of ruling as Mayor 
of the Palace of Neustria, was encouraged by the coun- 
tenance of Pope Zacharias to depose the puppet ruler 
Childerich III., and, raised on the shield as Eing of the 
fmHiyilJpKimUi. Franks, was consecrated by the hand of S. Bonifaca When 
in the same year Aistolf, the successor of Luitprand, took 
Ravonna, and subsequently twice threatened Rome, Pope 
Ht6[)hc)n called upon Pippin for assistance, and twice 
J'ippin descended from the Alps to the rescue. The grant 
to Htephen by the Frankish conqueror of the exarchate of 
lUvonna erected the Papacy into a new secular power. 
Pippin (lied in 768, but the alliance between the Frank and 
tho l*ttpft<*y continued. Hadrian I. (772—795), encouraged 
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by the success of his predecessor, having involved him- 
self in a dispute with the Lombard King Desiderius, EUninid, 
called into Italy Earl the Great, the son of Pippin, and in m. 
774 the Frank was hailed Einsr of the Lombards. Six The Cknona- 
years later '' Because the name of Emperor had now ceased ^^(^t, 
''amongst the Greeks, and their Empire was possessed by 
** a woman* it seemed both to Leo the Pope himself, and 
" to all the holy fietthers who were present in the council 
" with him, as well as to the rest of the Christian people, 
" that they ought to take to be Emperor Charles, Eling of 
^ the Franks, who held Rome herself, where the Caesars had 
"always been wonted to sit, and all the other regions 
''which he ruled through Italy and Gaul and Germany; 
** and inasmuch as God had given all these lands into his 
" hand, it seemed right that with the help of God and at 
" the prayer of the whole Christian people he should have 
** the name of Emperor also. Whose petition Eling Charles 
"willed not to refuse, but submitting himself with all 
''humility to God, and at the prayer of the priests and oIa^m^ 
" the whole Christian people, on the day of the nativity of Bt3rt>.w»jto- 
"our Lord Jesus Christ he took on himself the name of Si_ ^ , 
" Emperor, being consecrated by the lord Pope Leo." ^^^^ «*• *^*' 

In ELarl the Great were thus restored the claims, not 
of the Western, but of the old undivided. Empire. So 
two rival Empires stood opposed to rival Saracen Powers, 
now two, now more in number, according as fortune dic- 
tated through a kaleidoscopic succession of dissolutions 
and reoonquests. The rivalry was a sort of four-cornered 
duel. Western Emir or Caliph uniting with Greek ESm- mbImh, ritm 
peror against Holy Roman Emperor and Caliph ^^ SjSi|^,'2^4Jr 
Bagdad 

§ 47. The Empire of Kari the Great differed strangely w^ giJiSUSi 
from that which it was held to succeed. SST^ ^~ 

The dominions of Kari, which stretched from the Baltic Th« Emmre 
to the Ebro,from the Eider to Gaeta, and from the Theiss to q,^^ ^ 
the Atlantic, were the broadlands of a congeries of dominant Bnipu« of a 
Teutonic peoples, which admitted the political supremacy 
w. 6 
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of, or were conquered by, the Franks, together with a 
j^fahgd,vua fringe of territories won by Frankish rulers from the 
Saracen, the Slav, or the Avar. The Empire of Karl, 
whilst it did not extend to several old Roman provinces, 
included broadlands which had never formed part of *the 
Empire of the CaesaiB. 

Moreover the authority exercised by Earl was of a JQ^w 
order. Earl the Great, Eing of the Franks and Eing of 
the Lombards, not only restored the name of the Empire 
in old Some, but by his own strong hand and stark 
energy, and by the searching eye of his missi dominici, 
revived much of the reality of imperial control But 
already under his sceptre Feudalism was nascent. The 
Empire of his descendants and of their successors down to 
the Peace of Westphalia was a Feudal Empira 

Tbeorigm § 48. Feudalism, the form of society which was 

Feodalism. evolved in the West out of the intermingling of conquer- 
ing Teuton and conquered Roman, fulfilled as a sjrstem a 
twofold ftmction. It was a system of land-tenure and a 
system of government As a system of land-tenure it was 
at once the composite product of barbarian and Soman 
materials, and a compromise between old free ownership 
and invading power. As a system of government it was a 
link, and a necessary link, between ancient and modem 
political unity, between the unity of the World Empire 
onteot, cMUfo- and the unity of the Nation. It was tl\e temporary cement 



IV. which was employed to bind together the disintegrated 

fragments, which constituted the society created by the 
barbarian irruption into the West, until new links could 
be forged, and man be bound to man, not by the force of 
fear, but by community of interest and the consequent 
community of feeling. " Feudalism was a pis-oiler,'* and 
its work was done when it gave birth to Territorial 
jukm, An^ Sovereignty. " Territorial Sovereignty was distinctly an 
** off-shoot, though a tardy one, of feudalism." 

Tht Empira § 49. Under the immediate successors of E^arl the 

^IJ^SSSm disintegrating forces of Feudalism ran wild and rank. 
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The dominions of Earl, partitioned amongst his three nntfl the ziio 
grandsons by the Treaty of Verdun (843 aj).), were well- ^^.^ 
nigh all momentarily reunited under the sceptre of the 
incompetent Karl the Fat, but were finally dispersed into 
several hands upon his death in 888 A.D. In each of the 
divisicHis the chief ruler, whether King of the East or of 
the West Franks, King of Burgundy or Eling of Italy, had 
a hard fight to maintain himself against rebellious vassals, 
and the imperial title, bandied from kingdom to kingdom, 
secured for its holder no better Sette. The military prowess 
and statesmanship of Henry the Fowler and his son Otto L 
won back a share of real power for the German Kingship. 
Otto renewed the direct connection of Germany with Italy, 
won for himself the Lombard Crown, and in 962 was 
crowned as Emperor at Rome by the hands of John XIL 
But the revival of the Imperial idea in the Holy Roman 
Empire^ did not bring back the old order. The Empire of 
Karl, it has been said, whilst it included territories upon 
which the Roman legionaries had never trod, did not 
extend to the bulk of the Roman Mediterranean and 
Eastern provinces; the Empire of Otto was an Italo- 
Qerman state. EIngUnd, Denmark, and the main 
portion of the Spanish peninsula never belonged to E[arl ; 
France broke off fiwm Germany in 888. Kings of France, ^ST^SfiAi. 
of England, of Denmark or of Aragon might from time to ^ 
time formally acknowledge the precedence of the Holy 
Roman Emperor, but they were in fact independent ; and, 
whilst a king of France might find himself confronted by 
a body of nominal vassab whose power individually often 
rivalled, sometimes exceeded, his own, the Emperor even 
in Ms own Germany was scaix^ more than the head of a 
loose federation of powerful piinces. Everywhere Private 
War reigned ; everywhere turbulent barons attempted to 
assert their local independence. In such a state of society 
the ground-plan of International Law was necessarily ill- 
defined. The times called for an interbaronial rather 

' BtfbanMM ie«ms to h«Te been the first to sttaeh the a4)6etiTe 
*'Hofy'* to the aneieDt title. Biyee, Hdif Roman Ewqrire, p. 199. 
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than for an international law. The old Order was over- 
thrown. The Empire of Karl, of whose fiedlen stones Otto 
built up the smaller Holy Boman erection, with its high 
claims and actual narrow powers, was a makeshift until a 
new stable international system could arise in the West. 
Such as it was, however, around it centred the hopes of 
International Law. 

The sinigi^e § 50. The new Order arose by the positive and negative 
<Mer i— establishment of the authority of Feudal Monarchy ; by the 
twofold victory of that Monarchy in the struflnrle with baronial 

straggle of . "^ ^ , ®® 

FeadS disorder, and by the defeat alike of Papacy and of Holy 

Monarehy. Boman Empire in the attempt to establish an effective 
World Sovereignty. 

(a) The § 51* The first efforts of the Monarchy were directed 

•g^^*^ towards the restraint of the all-prevalent Private War. 
agi^Mt^ So long as Private War remained unchecked there was 
Baronage. gmali hope either for Monarchy or a general International 

Law. 
Alliance of And here the Catholic Church was the best ally of the 

andtibe Monarch, and did a great and noble work. For black 

Gharohin^- and evident as may have been and were the fietults of 
individual Churchmen, and great the sins chaigeable to 
the account of high ecclesiastics, and even of the Holy 
(i) The at- Pontiff himself, sins of commission and of omission, 
•team PiiTate ambition incompatible with the character of disciples of 
^^* the lowly Jesus, and successors of the Galilaean fisherman, 

partiality and gross self-seeking, which not merely forgot 
the spiritual in the worldly, but set at nought the plainest 
dictates of morality and justice, these fiBdlings of the 
preachers of the gospel of peace must not blind us to the 
vast importance to the world at large of the preaching of 
mighty truths, though by imperfect agents. The con- 
ception of the Unity of the Church could not but produce 
a lasting influence despite the struggle of Papacy and 
Empire whereby that conception was sought to be realised. 
Nor could tbo proclamation of the blessedness of peace 
1)0 whollv robbed of its efficacy by the exploits of such 
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exponents of the practice of the Church Militant as a 

John XXin. or a Julius II. And much could be par- The Tmoe of 

doned in priests who secured the observance of a Treuffa ^^ *° 

Dei, or Peace of Qod, although individual popes were ooiecL ▼. 14& 

skilful directors of sieges, and individual bishops werex"nL.Lx^cixi 

proficient at the dashing out of brains. The Truce of 

God anticipated the Quarantaine du Roi. 

In 1027 a convention of local clergy and faithful laity 
met in the County of Roussillon, on the summons of their 
biebop, and agreed on the observance of certain rules as to 
the time and manner of making private war. Canstituerunt 
itaque prae/ati Episcopi simul cum omni Clero et fideli 
populo ut nemo in toto eupradicto Camitatu vel Epiecopatu 
habiiam asecUliret aliquem euum inimicum ab liora Saibaii 
nana tuque in die Lunis hora prima, ut omnis homo per^ 
eoltcU debiium honorem diei dominico, neque uUo modo 
aliquis oMoUiret monachum cum clericum sine armie 
incedentem, neque aliquem hominem ad Ecclesiam cum 
Gmcilia euniem vel redeuntem, neque aliquem hominem 
cum eportdla proficiecentem, neque aliquem hominem cum 
feminis euniem, neque aliquis auderet Eocleeiam vel domoe SSSScS? 
til eireuitu poeiias d XXX paesibue vidare aut aMoUire, *- ^^ 

About the year 1043 the truce so instituted, and now 
styled Treuga Domini, was renewed by a larger assembly 
of prelates and magnates, under the presidency of the 
Ardibishop of Narbonne, and its operation considerably 
extended, so as to cover the period from the sunset of 
Wednesday in each week to sunrise on Monday, and all ^SfHHj^^ 
the chief feasts, fiststs and vigils of the Church year. In ^^*^ 
1054 a yet more representative gathering, including many 
of the same active peacemakers, renewed the Treuga Dei, 
prohibiting all hostilities ab occaeu Solie quartos feriae 
tuque eecundae feriae illuceecente Sole, A decree of D«Mirt.LLi7. 
Calixtus II., in 1119, ordered the observance of the truce 
from Advent to the octave of Epiphany, fit>m Quinqua- 
gesima to the octave of Pentecost, during the Ember 
Seasons, and on the vigils and feasts of the Saints. nmmam, 1. 1 «. 

Beginning with a few bis^hops in a particular locality. 
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the system of the Trace of God thus became universal, 
whilst in see after see the prelate wielded his spiritual 
weapons for the suppression of war and feud. 

The Truce of Qod established particular days and 
periods as dies ne/asH for the canying on of private war» 
ecclesiastical penalties being denounced against its in- 
firingers. The Quarantaine du Roi was instituted seemingly 
by Philip Augustus, but confirmed and made effective by 
Saint Louis. On the outbreak of a quarrel the relatives 
of the parties were forbidden to take up the dispute, and 
seek revenge by arms, until the lapse of forty da}rs. 

So Church and King united to pacify, to establish the 
King's Peace and the Pax Ecdesiae. 

And a yet mightier work the Church wrought for man- 
kind, and all unconsciously for Feudal Monarchy, when 
she hurled united Christendom against the Saracen. The 
motive actuating an Urban IL might be by no means 
disinterested, might be the clearing of a new path to 
universal empire by turning to good account the enthusiasm 
aroused by a Peter the Hermit, and confounding the crosier 
of Rome with the Cross of the Crusade. But however 
diverse might be the inducements swaying the parties to 
the movement, inducements, according to the individual 
low and im worthy, or visionary and useless ; although the 
Pope might be moved by self-interest, the king by king- 
craft, the knight by the sheer love of fighting, the desire 
for glory, or the desire to wipe out the stain of a crime, 
the great mass of the common herd by blind enthusiasm, 
or the desire to expiate a life of sin, with here and there a 
Godfrey of Bouillon, and here and there a Louis the Saint, 
pure-hearted heroes who accepted in simple fiedth the 
Divine call (" Deu le volt !") to the war for the Truth, the 
defence of the Pilgrim and the Holy Sepulchre ; although, 
too, the practical outcome in the East itself was in no way 
proportionate to the exhausting expenditure of eneigy, of 
blood and of treasure ; yet the direct gains to Europe and 
European civilisation were great and all-important. 

Europe was pacified by the turning of the stream 
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of auperabundant baronial martial energy into foreign Cnundw :— 
channels. The waste of vital force was immense indeed, ^^^^^ 
but it was only when avarice and ambition craftily diverted m«ftisl 
cmsading zeal to the attack upon Constantinople or upon ***''^' 
the Albigenses that the internal peace of Christendom 
directly suffered. 

The Crusades wrought a social revolution. While the s.CrMte great 
crusading baron wasted his strength and his substance in ofpoUtied 
distant lands, the burghers of his domain were enabled by pow«r. 
taking advantage of his necessities to purchase trading 
privileges, and some serfis, it may be, to buy their fireedom. 

So great towns^ arose, to be a check in the future 
upon the feudal baronage. The cities of Italy, Qenoa, 
Florence, Pisa, Venice and the rest, through which flowed 
the tide of the movement eastward, sprang at once into 
importance, and the new commercial activity, reacting 
upon the towns of central and northern Europe, prepared 
the way for the operations of the Hanseatic and Low 
Country merchant-princes, and for the great Leagues of 
the Rhenish and Swabian cities. 

New power passed to the hands of the Church, militant S. InenMe 
abroad but pacificatrix at home. For was not the Crusade J^^^JJ^^iiIqIi 
the cause of God, the cause of His Church, the cause to at Immim U a 
which monk and secular alike urged on the layman who 
came under their influence ? The crusading vow became 
a new religious penance, and the new military orders, the 
oflbpring of the Crusades, yet the more extended the 
influence of the Churchman. Knights Templars, Knights 
of St John, Teutonic Knights, and Knights of the Sword, 
various in origin, various in aim and various in fieite, 
destined to martyrdom, or, outliving the spirit which gave 
them birth, to senile decay or to secularisation, all were at 
once Knights of the Church and new political powers*. 

> Heniy Um Fowler won fame at a towa-bnilder in Ocnnanj, hia 
dMigB biing tha Meoring of tba eoontij from tba attaeka of tha Hon* 
gariana, In later dajt the leagnaa of the towns played an important part 
in the padfleation of the countiy. 

s For the territorial aeqnititioni of the Teolonie Knighte and Kni^ti 
of the Sword, aee Freeman, Historic^ Qt^frmpkff^ pp. S19 el ee^.; 
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Tte ^pafiym woe faj Arab historians reouirked as 
dfanifcwhii^ die noble and generous cavalier, viz., in- 
lHpn fct > T a ti n r, lo^ghtly honour, graitle courtesy, poeey, 
iliiUntnct^ ilnr^th, sidU in the use of the lance, readiness 
die swoffd and deztoitj in drawing the bow. These 
held to be combined in Said Ben Suleiman 
GwIl a oaTmlier of the dose of the ninth century. 
Ik wfts^ not withoat reason that the Saracen exercised 
m linyilir fimnation upon rulers like the brilliant 
IMktick IL The mail-dad warriors of the West were 
bttibnriaBS alike in their war-practioe and in their social 
and Kl^ffaiy edneation whoi compared with the chivalrous 
and poetic sous of the East Saracenic toleration put to 
$)M»ie the persecution of the Roman and Eastern Church, 
e^^m ns Saracenic commercial greatness more than rivalled 
die efiixta of the Italian, German and Flemish traders. 
The Se^uktan Turks wbo fi>llowed the Arabs in the 
d^ainion of the East, and against whom, with the 



CVtyw JmriM G€«t. Aemietm, n. p. il63. The two Orden 

mHid la lSSr» tet ^iw ac^ia MfMntod in 1515. In 1585 the dominioui 
«f Ikt Tialunin Ovdtr ir«ra Moslariaed bj Albert of Brandenboxg, and 
a Prtw^ ftef : Ibt I^vonlan Okdtr kwl its independenee in 1561, 
ikt <tead lUtlw* QotllMud Kettler, became a feodatorj of Sigis- 

ilM of Polaad. SdunaosB, 1. 1^ ^^^ S^^* ^^^ Knights of 

SI 3olM»liriT«a fWMB Rhodes, were pUnted in Malta in 1522, where th^ 
i^M^aid ItU the di^ of Napoleon and English annexation. 
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Fatimites, the early Crusades were directed, were indeed 
Mahometans of a sterner mould, but it was not until the 
Seljuks, weakened by the Moguls, were succeeded by the 
Ottomans, that Western might definitely claim precedence 
of Eastern civilisation. The Crusader in Spain met no 
more barbarous antagonist than the Almohade. 

The Crusades taught new ideas even to ignorant ^•TaMhideM 
brawling barons : they taught the unity of Christendom : chriiiendom 
yet more, they taught the unity of nations. When French ^'^ 
and German barons journeyed in company to the Crusade, 
they entered not merely upon a contest with the Saracen, 
but upon a mutual rivalry, a rivalry which showed itself 
in the extolling by each of the power and majesty of his 
own sovereign, Conrad IIL or Louis VII., the symbol of 
his race. The lesson spread to the people at home, and 6. Uni^ of 
kings, to whom the Crusades had brought new honour, 
found it so much the easier to overcome the strictly de- 
fended independence of vassal barons. Feudal power was 
in its essence territorial The lord was lord of his castle, 
and within the limits of his own domain ; and his vassals 
owed him service in respect of landholding. So, there- UoumAkj 
fore, when the various barons bowed their heads to the "*^ ^ 

central power, the sovereignty which resulted was not, as 
it had been in the old days, personal, the kingship of the 
race, but territorial, the kingship of the kingdom. 

Thus the Church as Peace Maker and as Crusader Othar alli«t 
fought the battle of the Throne. And the Throne knew i^^^l^ "^ 
the value of its ally, and was &in to constitute itself the 
advocate and protector of the cause of Religion, to strike 
for Christianity against the Moor and the Albigensian, 
and for morality against English John, for orthodoxy 
against Saxon Harold or for papal suzerain rights against 
Conradin and Manfred, to pass a Statutum de Comburendo 
or bum a heretical Hus. But it did not at the same 
time neglect other strong auxiliaries. 

Hemmed in and thwarted on every side. Monarchy AUiaiiee with 
caught at any chance prop capable of lending it support : ^IJ^^J^ 
it won over the lawyer by fiivonr and promotion, and by 





'm FiBfr CbHipHBT, or m Company 
il aonHBod A Vdd tene^ il mtio- 
U SteMe «r Iii«BB» it fined 
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Amk m tfe dajs of the 15th 
Kfineval fassed into modem, 
ipHM, iv the aeafe had finally 
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fufcUtd in the Beibnnation 

Ahmt off the oontrol of 

TcniUnal Sovereignty revealed 

Ml 

TW bapke awl the INmtiff had alike &fled to fulfil 

Tlie Emperor at no time fiilly responded 
to his calL Eadoved with an nniqae style, held the 
natmal protector and leader of Christendom, Divine Vice- 
geretti in things teBafmal, the rightfol sooroe of the royal 
title*, the eonvoker, at least concnirently with the Pope, 
of mcnmenical ooondls^ he fidled lo (xmstitate himself 
« international aibiter and nociTicalor imfiiiii. Stronger 
■* Emperots did» indeed, in some d^ree maintain order in 




> f^ Om fom raota^ Om lBp«ml ngbl of the tiUa of king by 
niiwkk n. to OllMttr of Bohftink, m6 DaMmt, Cofyt Diplamatifue, 
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Germany, and less satisfiu^torily in Italy: even weak 

rulers arbitrated from time to time between quarrelling 

prelates and barons, issued the Imperial ban against ^vnmoai,carpt 

Qaleazzo Visconti, or proclaimed a much needed land'H&r^^ 

fried. Otto I. convoked, and presided at, the Synod 

which deposed John XIL Otto III. nominated to the Dawiit. i. l si; 

Papacy Gregory V. and Sylvester II.* Henry III. deposed ^; "» i- '»7t. 

three unworthy claimants to the Papal See, and appointed 

a well-qualified candidate. 

But, except in such comparatively unimportant wajrs, 
and in the single instance of the appearance of Sigismund 
as the convener of the Council of Constance, the imperial 
authority was never effectively exercised in the inter* UfyM. ifo/jr 
national field. p-sm. 

The formation during the fourteenth century amongst 
the cities and princes of Germany of league after league 
for mutual defence was a practical indictment of the DnoaLiL l 
Emperor as guardian of the peace'. m^vKm. 

The Popes, more keen-sighted than the Emperors, TIm Popes, 
recognised their powers, and on occasion exercised them ^S^S^ 



with effect in the cause of peace and morality. Pippin, <^ tf»^ 
by the grant of the Exarchate of Ravenna, had established giwtor effeet, 
the Papacy as a lay Power. Otto III. and Henry IIL, in 
purifying the Papal Chair, erected the Pope into the rival 



^ The dtiteni of Borne oonferred upon the Emperor in the peitoo of 
Otto L the rigbt of Teio npoD Pupal Elections, and this gnnt wm eon- 
flrmed bj Leo YIIL A Boman Synod decreed to Henry IIL the ri|^t of 
nominatioa. It was Nicholae n. in 1059 who, referring the imperial 
righti, catabliehed a regular body of elector* to the Papal See. Biree, 
flioly RomoM Ew^irt, ehap. x. 

* The League of the Bhine aroee about 1250, the Swabtan Leagoe in 
1876. Forty-one free and Imperial citiea of the Circle of Swabia and the 
Bhine nnited in a three yean* confederation for mntnal defence in 1881. 
In the following year eereral princes acceded to the onion. In 1886 
flfty«flTe cities of the Circles of Franoonia, Swabia, the Bhine and else- 
where united in a similar association. Wenoeslaos pUoed such unions 
under the ban of the Empire. The Swiss mountaineers, drawing to- 
gether first in 1391, riodieated the independenee won at Morgarten (1816), 
against the Austrians at Sempach (1886), against Charles of Burgundy at 
OransoQ, ICorat and Kancy (1476—7). 
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TVe aypetUj imperial sentence of 

bj QtegoKj YIL in 1076 lirought 

IT. vpon his knees. " Peocammui," 

Cul mm H coram fofru, etiam digni non 

And the worid won- 






Ij 90 fcr-wdiing was capable of boundless 

be iatematioiial fiekL P<Niti£b of the 

of Qtyj did noi fidl to exeidae it to the full 

OngoKj noi ceij, nsorping imperial functions, con- 

die raral tide vpon princes and dnkes^ but wielded 

the w^mftmn id wtEipaa to maintain peace amongst kings*. 

bBaeenlllLfenowedintbesamepadi. Hethreatened 

ike pi nah J of exeommnniration against the Kings of 

and Portogal, should the peace between them be 

At the time of his deadi he was on his way to 

caee bc iaec n Pisa and G«mml Peter of Aragon 

and John of bgland alike disoovered the weight of his 

Suhseq^cnt Popes Hd fiur to secure the general re- 
of the occupant of the Chair of St Peter as 
jw^cl Hie First Council of Lyons met in 
ldl5» oa the gammnna of lunoccnt lY., to consider the 
1^1^ »^ depoehioD of the Emperor Frederick IL, whom Thaddeus 
<f StMssa iqipeared to represent and defend. The sentence 
of dedtftmement proooonoed by Innocent was generally 
accepted throogfaout Christendom. At the Second Council 
of Lravs, summoned by Oregoary X. in 1274, the Haps- 
boiger Budolph was confirmed as Emperor, and judgment 
giY^n in &vx)ar of Venice, on a formal complaint laid by 
9.11 Ancona, as to dues leried in the Adriatia Boni&ce VIIL 
^^^^endeaToured, although with but indifferent success, to 
mediate a peace between Philip IV. of France and 

^ Oiworr. ia 107$, eonfenred the crown of BassUt upon the son of 
IliMtlriai 9Md in 1076 rmiaed the Duke of Croatia and Dalmatia to rojal 
noiku DwBOot, 1. 1. 5S, 5S. 

* la 106$ Qf^foiy forbade Weselin to invade Dahnatia. Domont, 

1. 1.5T. 



THE EVOLUTION OF INTERNATIONAL LAW. 98 

Edward I. of England. The claim of the Pope as Lord of 

the Isles of the Ocean, upon which Alexander VL in 

1493 based his bull dividing future maritime discoveries 

between the Spanish and Portuguese, had been accepted 

by Henry IL of England in 1155, at the hands <>f5;*5J^\igi. 

Hadrian IV., as a good title for the conquest of Ireland ^ 8diBiMM,iLfaii. 

In 1454, Nicholas V. issued a bull conferring upon Alfonso 

of Portugal the Empire of Guinea, newly discovered by 

the Infant Heniy, and forbidding all other peoples to 

voyage thither or supply arms to the natives without the Jf^***™-^ 

permission of the Portuguese king. Bdmmma, l in 

But the Popes missed the golden opportunity. With ^ot throw 
small prescience, they prostituted their power to the lofti- oppoitunity. 
ness of personal pride or to the meanness of nepotism, and 
sacrificed the real in the vain pursuit of the shadowy. 
They abdicated the seat of the arbitrator in the attempt 
to possess the subject of judgment The names of 
Gregory YIL and Bonifiau^ VIII., of Innocent IIL and 
Julius n. recall, with a tale of magnificent claims, a tale 
of grasping worldly ambition. 

Alexander IL in 1062 claimed tribute fix>m Swe}7i of iHuMirt,LLM. 
Denmark*. Gregoiy boldly claimed kingdom after king- 
dom. In 1073, asserting a title to Spain as an ancient 
possession of the Roman see, he granted to a nominee to 



be held as a fief of Rome such lands therein as he should STS^''^'^ 
be able to win fix>m the Saracen. In 1079 he advanced a 
similar claim to Corsica. Innocent IIL demanded tribute 
fix>m Portugal and Aragon, and was ready, upon the 
surrender by John of his kingdoms of England and Ireland 
to be held as fiefs of the Holy See, to defend that worthless 
m<march against his barons, and quash the Charter ofDamoiii,LLut, 
Liberties. dmm^ll 

' Same omme$ intmla$, fuihnt totjuttitiae CkrUhu fUirxft, et qume docm» 
wmOa JUei Christianae ntseepermnt ad jus Sajtrft Petri, et Sacro Samctmt 
Eaautmae EccUnae (quod tma etiam Hobilitai reeo(fno$cit) nom est duhimm 
fertimert. Orant of Hadrian IV. to Hen. 11. Diunont, l 1. SO. 

* A aimilar elaim is ascribed bj Domoot to Alexander IIL onder date 
1159. Dnmont, 1. 1« S4. See also as to Portugal, Sehmaoss, i. 8. 
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Seotknd was daimed bj Bonifiu^ Vm. in 1299, 
ftm& jmrt H ab omtiqmM Umporibiu, 

TaiioQs popes grmnted SicQy, ^ulia and Calabria to 
XcnnaA dukes^ erected tliem into a kingdom, declared 

to tlie Holy See, and offered them to 
ptiiices as tlie reward of omqaest. Petty addi- 
to the estate of tlie Church attracted the frequent 
keen alteotioo of papid statesmen. 

And no tie of aUq^ianoe, swcmi oath or treaty was 
^ penaitted to tie the papal hand. 

Tlie P^ fidled, as the EmpercM* &iled, to constitute 
koaself the aniTersal pacificatcg and arbitrator. But the 
Bnperor fiuled for lack of power, the Pope for lack of 
inpartialitT. The Sword was too heavy for the feeble arm 
whidi strove to wield it: the Keys lost their magic 
laftMttee whoi its exorcise was bought with a price. 
Eoqpire and Papacy symbolised in outward form the 
■sjuaU of one Law-giver and one Law ; but they foiled 
ciilirelT as active international agents. 

And perchance the world profited by the double foilure. 
The reaiisalioD of the ideal of Hildebrand, the creation of 
a Ctrarch Militant of the peoples of Earth, foshioned after 
and corresponding to the Church Triumphant of the hosts 
of HcATen. mighty tike the realisation of the dreams of 
Sail and Olto, have satisfied the aspirations of theorists 
tike Letboits. bnt would have bound mankind for ever in 
Ae choking fettefs of hopeless slavery. The mind feeds 
«>d |:n>«« «D Hberty. 

The WorM Empire and the Worid Church promised 
pMite» bat it was the peace of infoUible, indisputable and 
in^spoiiEsihle authority, the peace of a living death : the 
Worid choise independence, which offers peradventure the 
bml gage for expansion and real life. 

Bnipire and Pupacy, advancing rival claims to a world 
soTMtjgnty. wasted their powers in mutual strife, imtil at 
ki^>lh the Empetor sank back into a mere German 
9«»Nraui prince, indebted for his de fado force to his 
anteslni dominicais* whilst the Pope was degraded to 
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an iDtriguing Italian petty potentate, whose exorbitant 
temporal claims, veiled under a spiritual disguise, were 
repelled in more than one quarter of the Christian world. 
The imperial throne of Karl and Otto, the throne of the 
Hohenstaufen, became the heritage of the Habsburgs, 
dukes of the Austrian Marchland; Quelf and QhibeUn 
came to denominate mere Italian political parties; and 
good men deemed that they might yet be Christians, even 
though they denied the spiritual claims of an Alexander 
Borgia. 

And when at length the spirit, which had burned in AUUnoe of 
Wiclif and Hus and Savonarola, blazed out anew at the EnqMror in 

call of Luther in the Reformation movement, and the*?>*^*onii*- 

tKNi stnuodA* 
Emperor allied himself with the Pope to crush the rising 

revolt, the success of that movement was &tal to both, and 

territorial sovereignty declared itself in all its nakedness. 

§ 53. Whilst Territorial Sovereignty was developed in CiTilttation it 
the West under the shadow of the Empire of ELarl and ntndtd lo 



Otto, advancing civilisation brought the barbarian peoples H^^^"^' 
one by one within the pale of International Law. 

The Roman province of Britain, overrun ia the fifth 
and sixth centuries by the heathen Picts and English, and 
won back in the seventh to Christianity and civilisation 
by the preaching of Irish and Roman missionaries, was 
again overwhelmed in the ninth by the bands of the 
Northmen. But the Vikings firmly established under 
jEthelwulf and his elder sons (837 — 871) in Northumbria, 
East Anglia and Mercia, and regularly settled in the 
Danelagh by the treaty of Wedmore (878), speedily 
became Englishmen, and before Svend Cleftbeard and 
Knot set up in Elnji:land a shortlived dynasty of Danidi 
kings (1016—1042) Scandinavia had entered upon the 
road to ciWlisation. Whilst the Northmen settled around 
the Seine mouth under the treaty of Clair sur Epte (912) 
forthwith renounced their barbarism, and in the eleventh 
and twelfth centuries sent forth armies of polished French 
knights to the conquest of England, Apulia and Sicily, 





AL LAW. 

of cnifiHiion, were at woik 
SwedoL Kail ilie Great by 
to adopt Chiistiaiiitj 
Ike FfaHB eneoonged efforts 
of JutlaBd and ScUeswig; and, 
of Amgar (827—865) were in- 
IImj bove in Sweden lastiDg findt. 
jMUguMS amongat the Danes 
Gooa die OU (860— 935X tlie first king of aU 
hm aon HanU Bhatand (935—985) himself 
noeepted die Failh: onder Knot the Great (1014— lOdS), 
wko nnifted tat a monent the dnmininn of Engbmd, Den- 
—rfr, Norvaj, Sweden and Seotland, the kingdoms of 
the ScandinaTian North, SDmelanes obeying a single ruler, 
nMve often separate states passed in halting fi»hion within 
the circle of civilised powers, althoogh not nntO the lapse 
of more than another oentory did Paganism disappear 
noidioftheBaIta& 

Meanwhile the Hungarians^ and B<Aemians» repelled 
from Germany by H^iry the Fowlor (919—936) and Otto 
the G^cat (936^973X esUUished settled states whose 
rolers did homage to the Emjnre ; the LivcMuan knights 
riralled the Danes in the forcible omTersion of the Estho- 
nians (1219X and the Teutonic knights offered dvilisation 
to tiie Ptnssians at the point of the sword (1226—1283). 
When in 1492 Granada was woa bom the Arabs an nn- 
brokoi line of Christian civilised states, some clustered 
roand the Holy Roman Empire, others owning a doabtful 
all^;iance or indisputably independent, stretched from 
Giluraltar and the southern coast of Sicily to the North 
Cape and to the plain of the Vistula and Niemen, where 
the CThristian cavalier kingdom of the Poles and the 
Httle more than heathen Grand Duchy of Lithuania', 



was introdiioed inlo Hnngaiy bj Duke Geisa and his 
son Sicilian, who was crowned first king of Hongaiy ia 1000 aj). 

* The Lithuanians irere the last liyans in Eozope to laj aside 
Paiganism. Their prince Jagdlo became a Christian on his marriase 
the Queen of PoUnd in 1886. 
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onited by several titles under the Jagellons, marched 
upon the Christian, but only semicivilised Muscovites, 
and the barbarian Tartars of Kjrim. 

In the East, Imperialism fought another but still a 
losing fight. 

§ 54. The loss of the West, betokened by the corona- ^,^^ 
tion of ELarl in 800 A.D., only in part represented the perilous EiyHre, soo— 
condition into which the operations of the Iconoclastic^ ^ 
Emperors had brought the Byzantine Empire. In the early StnuglM of 
da}"8 of the ninth century the Eastern Empire was com- ^^[^^ 
pelled to fight a hard battle for very existence. Whilst the Bolgaiians, 
Caliph Haroun el Raschid (786—809) overran in successive andoUitrBar- 
{oTBjs the provinces of Asia, and exacted tribute fix>m the ^^f^'JI^ 
representative of Augustus and Constantine, the hordes of Sftraoeot. 
the Sclavonians and Bulgarians, barbarians who had long gSHiJVS* 
before found their way across the northern firontier, inun- 
dated the themes of the Hellenic mainland and swept down 
into Peloponnesus. Of the old Asiatic dominions of Rome iTSSmSST^ 
there was left to the Byzantine Emperor only Asia Minor ^^^ 
north of the Taurus ; in Hellas there remained but the 
islands of the Archipelago and some extensive strips of 
coastland ; in Italy, Sicily and a few scattered fi^agments, 
and for some time Sardinia, poorly attested to the 
valour of Belisarius and Narses. In 811 the Emperor 
Nicephorus L, who had in 802 succeeded the dethroned 
Irene, was shun in battle by the Bulgarian Cmmn, and SlSS;^!^^!^ 
his skull became a drinking cup after the old barbaric 
fashion. The conquerors spread over Thrace, pillaging 
and burning. Michael Rhangabe (811 — 13), the feeble 
successor of Nicephorus, could offer no effective resistanoa 
Crumn appeared before the walls of Constantinople, and 
it was not until death removed the vigorous barbarian 
that Leo the Armenian (813 — 20) was enabled by victory 
in a great battle at Mesembria to force the Bulgarians to 
a thir^ years' truce. The Bulgarians were left in the TlMBalgariui 
secure possession of the fix>ntiers of a strong independent ^^^lois. 
kingdom planted upon Imperial soil. 

w, 7 
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LoM of Crate Then in 823 a body of Andftlnman rebels, expelled 
(888-961), g^^^ g|^ l^y ^y^^ Cordovan Emir EI Hakem, established 

in Crete a Saracen Conudr state, which, resisting for more 
than a century (823 — 961) the efforts of sncceasiye rulers 
of Constantinople, became the scourge of the Eastern 

^S!f^£C!r ^^^^^^^^'^^^^^ ^^^^ years later an expedition, fitted 
^1^ out by the Aglabite Ziadet Allah of Eairwan landed in 

Sicily, and, reinforced fix>m Spain, commenced a successful 
^J« W* Jehad. Agrigentum fell in 827, Palermo in 831, and, al- 
though the struggle was prolonged until the fidl in 878 



pi mr^ of Syracuse, the conquest of the entire island was speedily 
Mu/cf^mta^ assured. In 839, under cover of a civil war between rival 
dukes of Beneventum, the Saracens secured a footing at 
and SoBliMni Ban, and overran Southern Italy ; in 846 they pillaged 
* Ostia and threatened Rome; three years later the City 

of the Seven Hills was actually attacked, and only saved 
by the determined courage of Pope Leo lY. 
TheBoiibiif In 862 Rurik had founded a Scandinavian state at 
CotMuA- Novgorod. In 865 a Russian fleet attacked Constanti- 
nople, 866. nople, and the imperial provinces experienced the 
barbarous Viking war-practice with which the coastlands 
vMts^Bm- of all North-western Europe were already unhappily 
^ml uuniuar. 

Alongside and behind the Russians came Magyars, 
Uzes, Patzinaks, and yet wilder tribea 

Thus alike in East and West, Barbarism pressed 
hard firom the North upon Civilisation, whilst fix>m the 
South the Saracens cut short the provinces of Christen- 
dom. 
BMnoMto Basil L (866 — 886), recalling the Illative fieune of 

(867—806). Justinian by the promulgation of the BcufUika, emulated 
the prowess of Belisarius by his wars against the decaying 
Caliphate of the Abbassides. Whilst the Imperial Admiral 
Oryphas, defending Dalmatia against Saracen corsairs, 
obtained fix>m the Sclavonians the recognition of the 
sovereignty of his master, and, uniting with the Western 
Louis n. in the siege of Bari (869 — 7), ultimately re- 
covered for the Byzantine Emperor the lordship, not only 
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of Bari and Tarentum, but even of Beneventum, the 

armies of Basil pressed so hardly upon the Caliph otnea^r,^^ 

Bagdad that he was tain to commit the defence of Cilicia >m. 

to Touloun of Egypt Cyprus was temporarily recovered 

(881—88). 

Leo the Philosopher (886—912), Alexander (912—13), 5^,"^^|^ 
and Constantino VII. (913 — 59) fftiled to sustain the (sss— 969). 
military fieime of Basil. The Saracen corsairs ravaged 
the unprotected coasts and islands of the Archipelago, 
whilst town after town upon the mainland passed under 
the Crescent 



In 904 the srreat city of Thessalonica was looted by Boogomm of 
the coraair Leo of Tripolis, when over 20,000 prisoners, 
the survivors of a fearful massacre, were carried off to be 
sold in the slave marts of Crete and the Levant Simeon fS^JSSH 
the Bulgarian, routing the Byzantine troops in battle^ 
after battle, ravaging Thrace and Macedon, and sweeping Bolsariaiit. 
up to the gates of the capital, emulated the exploits of 
his ancestor Crumn. Adrianople fell (914). The alliance 
of the Empire with the barbarian Patzinaks, who had 
established themselves upon the northern shores of the 
Pontus, brought no relief The Emperor obtained rest 
only when in 923 Simeon dictated the terms of peace, 
and turned his conquering arms and barbarian cruelty 
upon his Croatian neighbours. But then the evil da^'s of >2jf^*'^ 
the Bagdad Caliphs became the Imperial opportunity, ''^ 
and under Nioephorus IL and John 2Umiskes (969 — 76) 
the Christian frontiers again advanced. Crete was in 961 Baoooqi 
reconquered by Xicephorus, Cj-prus in 965; Tarsus, Antioch ii.^j3%a* 
and other great cities were regained. Zimiskes, extending Zimitkat 
the Imperial borders to the Danube at the expense of 
the Bulgarians, carried his arms to the Euphrates. His BmII n. 
successor, Basil IL (976—1025), earned for himself the SSSiSL.**** 
title of the Slayer of the Bulgarians by the campaigns lois, 
by which he reduced to obedience the kingdom of Oumn 
and Simeon (1018). Thanks to the teaching of prisoners 
and the labours of devoted Greek missionaries the 
Bulgarian kingdom had already become a semici\dlised 

7—2 
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power'. Then onoe again die star of the Emfiie paled, 
tai the In 1040 the Servians revolted against die fiscal oppressicxi 

nwSLlOiO' ^^ ^^^ Byzantine o£Bcials» and ondor Stephen Bogoskv 
seemed dieir independence. A party of Norman mer- 
cenaries, enlisted in die Byzantine service in Italy, turned 
the HdtnuuM upon dieir nngratefol employers, and by die conqaest of 
TSSa Apolia (1040—43) laid die fbondadons of die fatnre 
104&— S; kingd<Mn of Sicily. With die ci4>tare by Robert Oniscard 
ot Bari disappeared practically die last vestige of Greek 
dominion west of die Adriatia Constantine X., in 1064*, 
brought to an end the indep^ident kingdom of Armenia, 
only to find himself direcdy ocmfincmted, in room of the 
weak forces of the decaying Caliphate, with the virile 
•ad Oe strength of die Seljokian Torks, a pastoral pecqfde from 

2^^ beycmd the Ozns, whose Sultan, Togrol B^ (103&— 63X 
bj the called after the conquest of Persia to die defence <^ the 

T^m^WSS. CaUph of Bagdad against his own rebellious subjects and 
the Fatimite Caliph, who had in 969 a&xed Egypt and 
Syria, overthrew the Bowides (1055X '^^ ruled as temporal 
om^mj>€dim€ lieut^iant of the Yicar of the Prophet. Alp Arslan 
(1063 — 73), die nephew and successor of Togrul, ccMiquered 
Armenia and Georgia, ravaged Colonea, Cappadocia, and 
the Imperial districts of Asia Minor in a series of slave- 
hunting raids, and made prisoner the Emperor Bomanus IV. 
himself (1071). Michael TIL (1071— 78), in despair at die 
successive defeats inflicted upon his armies by Alp Arslan's 
son, Malek Shah (1073— 92^ the omqueror of Syria, ceded 
ygtihHA territory to Suleiman, cousin of the great Sultan, and so 
■J^l^l^ created (1074), in the heart of Asia Minor, the Seljukian 
1074. Sultanate of Bourn. The numerous rebels who rose against 
his successors, Nicephorus IIL (1078 — 81) and Alezios L 
(1081 — 1118), were equally ready to purchase the assist- 
ance of Turkish allies by cessions of Imperial districts. 
AlerioB himself, a rebel whose reign was inaugurated by 

1 Bogoris, the Bolgiriaii king, aeeepied the laith and nmme of tfte 
Eaqieior Miehmel in 861. 

' Ksn WM not annexed until 1064, in whieh jear the Tuks took 
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the plunder of Coostantinople by Bulgarian and Sclavonian 
mercenaries, made extensive grants to Suleiman to secure 
assistance against Robert Ouiscard, whose ambition, 
emulating the deeds of his brother Roger, the conqueror 
of Sicily from the Saracens (1060 — 91), carried him in Cutting tboft 
1081 across the Adriatic to the invasion of Greece. L^jJj^T^ 
Turkish emirates arose in C}rzikus, Smyrna^ Sinope, and 
other Imperial citiea 

The advance of the Seljuks represents the first stage With the 
of that closing in of Barbarism upon Civilisation, which seljiS?^ 
was to remove the holders of Asia Minor, Syria and ?|^*""" 
Mediterranean Africa from the list of the peoples ofdoteimqwti 
the International Circle. A rude horde of Turkoman 9*^?^**«" 
shepherds, their religion constituted well-nigh their sole 
likeness to the studious, polished, and chivalrous Arab. 
The deliberate policy of depopulation, which they adopted 
towards the lands in which they proposed to settle, marking ''^■*^>^J^ 
them off from their Saracen predecessors, sufficiently de- ^**' 
noted the character of their conquests. 

The Byzantine Empire was in but poor condition to Dtmj of iht 
resist their inroads. For centuries, despite misfortune ^^^ 
after misfortune, Constantinople had continued to occupy 
the position of the metropolis of the leading Great Power 
of the civilised world. In its administrative organisation, 
in its I^;al code, and in the perfection of its justice, the 
ByrantiDe Empire represented for ages the nearest practi- 
cal approach to the ideal of orderly government, whilst its 
material prosperity kept pace with its military glory. The 
commerce of the world centred in the Golden Horn. Silk 
and other manufactories sustained a wealthy middle class 
in Hellas; the possession of silver mines secured ^heFtate^^M- 
abundant supply of one precious metal ; the gold coinage <>^ 
of the Byzantine Emperors, known in the most distant 
lands, told of the large stores of a second, amassed by 
successive Caesars. Already under the Basilian dynasty, 
however, the Empire had begun to move down the path 
of decline The Emperor had become a despot of the 
most absolute type. Eunuchs and slaves took the place 
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of aristocrats as ministers of state. The fiscal oppression 
of Imperial officials combining with the ravages of bar- 
barian invaders crushed agriculture in the provinces. 
The peasantry deserted their fields for the great towns, 
and their places were unwisely filled by colonies of 
barbarian settlers. The privileged Venetians began to 
monopolise the Qreek markets. The Byzantine army, 
always largely composed of semi-barbarous mercenaries, 
became a strange conglomeration of Varangians, Normans, 
Patzinaks, Franks, Germans and Turks. 
Alezios I. When the ambassadors of Alexios at the Council of 

Mks ^e aid Placentia (1095) asked the aid of the West against the 
wi^Ai^ Turks, and the answer was given in the form of the 
%dlc8. Crusades, all the unruly elements in the social sjrstem 

of Northern and Western Europe were suddenly let loose 
TheCnuaden upon the provinces of the Eastern Empire. The Crusaders 
^^^^[2^ in their first onrush captured Nicsea (1097), cut short the 
some ter- dominions of the Sultan of Roum, and established various 
Ghristezidom, petty Christian principalities in Syria; Alezios, playing 
riSi^thB^ the jackal, was enabled to recover possession of Rhodes, 
Byzanttne Chios, Ephesus, and other coastland cities and districts ; 
mpire. ^y^^ early Crusaders did homage to the Qreek Emperor 
for their Asiatic conquests ; but the ruler of Constantinople 
speedily learned to regard the Champions of the Cross as 
allies more dangerous than the Turkish enemy, and it was 
the Crusades which finally determined the fisite of the 
Eastern Empire. John n. (1118 — 4>3) and Manuel L 
(1143 — 1180) won new military glory for Byzantium by 
the defeat of Patzinaks and Servians, Hungarians and 
Turks. But the wars of Manuel with the Norman Roger 
of Sicily, with the consequent sack of Corinth and Thebes 
FiBteT.^MN. (1146), materially weakened the Empire; the system of 
1*^ maritime defence was ruined by Manuel's centralisation 

of the Qreek fleet ; the Genoese and Pisans, encouraged 
by commercial treaties with the same monarch, rivalled 
the now independent Venetians in the attempt to drain 
away the Qreek commerce ; and, when at last in 1204 the 
Crusaders seized Constantinople, the Byzantine Empire, 
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partitioned into a group of petty Latin and Qreek states, 
was offered by Western greed a prey to the Mussulman. 
The Bulgarians had already reestablished their inde- 
pendence (1187), and their ruler had sought the royal 
title at the hands of Innocent IIL Cyprus had fiedlen 
away (1182), and become a crusading kingship (1191— 
1489). Now the Fleming Baldwin ruled in Constantinople 
as Emperor of Romania, the overlord of a disorderly body The Latin 
of Italian and French feudatories, Kings of Thessalonica, ESHiaOi 
Despots of Romania, Dukes of Athens, and Princes of 61). 
Achaia; the Venetians and Genoese seized upon the 
scattered islands ; the Greek Michael, Despot of Epirus, 
disputed the title of Augustus with two scions of the 
house of Comnenus, the Emperor of Nicaea and the Duke 
of Trebizond ; an Armenian king seated in Cilicia asserted 
his independence. It was a singular succession of surpris- 
ing incidents which restored in less than sixty yean a 
Greek Empire at Constantinople. Theodore of Epims 
conquered the kingdom of Thessalonica (1222). John 
Vataces (1222 — 55), the son-in-law and successor of Las- 
karis, the first Emperor of Nicaea, annexed the territory 
of the Emperor of Romania upon the Asiatic mainland* 
reduced Chios, Lemnos and other islands, and united the 
kimcdom of Thessalonica to the Empire of Nicsea. Michael Tlie rettond 
Palaeologus (1260—82), with the assistance of Bulgarian Em^i^sei 
and Coman allies, recovered Constantinople (1261X Once —i&jMdit 
again a Intimate wearer of the purple ruled at Dyrrfaa- n^.-^,. 
cbinm, at the foot of Mount Haemus, and on both the F™?'^^^ 
Propontic shores. But the restored Byzantine Empire 
of the Palaeologi represents the last great effort of Roman 
Imperialism in the East. Barbarism dosed in alike upon 
it and upon Saracenic civilisation. The power of the 
Seljukian Turks was shattered by the Moguls. When 
the common tkte of all great Oriental monarchies over- 
took the mighty Empire of the Great Khan, and the 
hordes of the Tartar horsemen disappeared in the steppes 
of Central Asia, civilisation was left expiring in the wide 
Euphrates plain and amidst the ruins of the Seljukian 
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dtka. Tlie Worid Eminre of the Saracen had been 
eztingiuslied at Bagdad, and the Byzantine Emperor, 
again seated in his ancient capital, was confronted by the 
sqinadrons <^ the Ottoman Turin, relics of the broken 
amy of the Khorasmian Jelaleddin. 

Ab the troqps of Orchan (1326^60) and his successors 
tiatffMiJM" swept over Bithynia (1336 — 99\ and, croraing the .£gean, 
{jJ^^YMaTii O f et w hd nied alike Servian and Bulgarian kingdoms and 
«f Roman themes, the boundaries of the International Circle 
i^iat ^'^^'^ definitely and tar centuries cut short in the lands 
of the East^n Meditenranean. The Ottomans were still 
less advanced in civilisation than their Seljukian prede- 
eeasorSb The Seljuks had in the course of years profited 
by contact with more poUshed peoples. The Ottomans, 
with Hungarian, Ylach and Albanian neighboips in their 
immediate front, were pressed in the rear by the Tartars 
of Timoor. The shadow of the Roman Empire of the 
TW«adof East hovored for fifty years over the Golden Horn and 
^Jl'^^a nanow headland, to dis^>pear on the capture by 
liB- Mahomet IL of the cafatal <^ CcNostantine (1453). Then 
a semicivilised Mahometan Sultan ruled from the out- 
skirts of Belgrade to the outskirts of Iconium, and 
prepared to annex as subject or vassal states the dominions 
of a long smes of coieligioniBls as little or scarcely more 
advanced, who possessed the entire Asiatic and African 
Meditonranean seaboard. 

(r)rw § ^ Imperialism was not more fortunate amongst 

the Saracens than amongst the Christians. The Caliph 
combining with the claims of the W<^d Empire those of 
i^SSli^ Wcrid Religion was exposed to the assault not only of 
gin<io> lay rebelliim but of religious schism, and within thirty 




^2i years of the death of the Prophet sectarian divisions 
^^ipeared within the Mahometan fold. Moawiyah, the 
TsSSiik heftd of the fomily of the Ommiyah, set himself up in 
DMnascttS in opposition to AH, the fourth of the successors' 

» AI«Btkr«SSS-SS4,Onsr,eS4— SMtOllimftii. 644-^56, AU, 655— 
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of Mahomet, and, although the assassination of Ali 
in 660 secured for the Ommiyah for ninety years 
the possession of the Caliphate, it laid the foundation 
of an abiding schism between the Sonnite upholders of 
the Caliphs of Damascus or Bagdad* and the Shiite 
supporters of the claims of Ali, Hassan and Hoeein. 

In 752 the Ommeyad Caliph Merwan was overthrown Overthrow of 
and his fiunily well-nigh annihilated by the Abbasside j^dt at Da- 
Abul Abbas el SaflBiL Forthwith the cutting short of "»*»•. 7««. 
the dominions of the Caliph beiran. Scinde had been 0Ai.<i«»win*m. 
lost in 750. In 755 the Ommeyad Abdelrahman, who 
had escaped to Africa from the massacre which overtook 
his relations, laid the foundation of the rival Caliphate of 
Cordova. The example thus set was speedily imitated, ^^om of Bpain 

The Caliphs of Bagdad surrendering themselves to luxury diitsat pfo- 

756, 



and the enervating delights of an Oriental court, distant ^ ^^^ 

pro\'ince8 were induced by ambitious Emirs or by successive 

Imams, who offered themselves as Mahdis or Guides of 

the Faithful, to repudiate their allegiance. The Caliphs 

themselves assisted in the work of disruption by the 

ample commissions conferred upon their more vigorous 

lieutenants. So the Aglabites under licence fit>m Uaroun 

el Raschid established themselves at Kairwan (800), and 

maintained themselves until succeeded by the Fatimites 

(907), who extended their power to Egypt and Syria 

(969-1071); the Edrisites ruled in Maghreb el Aksa 

([788] 803-949); the Taherites became (814) in virtue Jg^JJ «5^ 

of a lieutenant's commission granted by El Mamun the ■•p^ai.siMik 

first of a long succession of practically independent rul«!8 

in Khorasan. 

The Empire of the Saracens already early in the ninth 
century had become a congeries of Mahometan states 
of the tribal or ruling race model, some of which ac- 
knowledged, whilst others repudiated, the spiritual head- 
ship of the Prince of the Faithful at Bacdad A hundred Tlie riTsl 
years later there were three, if not four, rival C^aliphates. of twIioiL 

. Tb. .«» Of th. C^pbaW w« t«n-«^ .«« D^J- to hi. <^»«'- 
Dtw fbondation of Bagdad hj Iha Meood Abbataide El Mantor in 7SS. 
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•oUaoTof the ^^f however, in Asia, Africa, and Spain the Arab 
onm^todor claimed a place within the Intemational Pale. Bagdad 
UiimeS^' competed with CordoTa as a centre of literatore, the arts, 
CftliolMiie the commeroep and all that appertains to dvilisatitm ; the 
to ihtflMeof sovereigns of Cairo, Eairwan, Fez and Tlemcen strove to 
ChillMd rival the glories of the enlightened rale of the CSaliphs of 
umn tigMfhr^ the older dynasties. Haroon el Baschid corresponded on 
ftS,j !'tttiL equal terms not only with the Byzantine Emperor, bat 
Mkiftf^mter, with Karl the Great; Saladin more than emulated 
^SSiJ^^n! ^^^ chivalry of Bichard Cceur de Lion; the ruler of 
BiSui^nuL 'I'l^uiis was a worthy opponent of Quiscard or Saint 
oim^mAnkti, j^^ufg. i\^^ court of Granada compelled the admiration 

imHMHa^ of all Western Europe. 

(i) The I 56. The glory of the Abbasside Caliphs culminated 

the FiTt ^^ Haroun el Baschid (786-807) and his son El Mamun 

g^J^*y«^ (818^833). The Empire of Haroun at the close of the 

70S— 1368. eighth century extended from Morocco to Scinde and 

alroim el Samarcand, and from the range of Taurus and the hills 

Basehidand of Armenia to Aden and Muskat. In eight successive 

witiTST***^ campaigns Haroun overran the Boman Asiatic Themes. 

Byzantiiie^ Irene purchased peace by the payment of tribute (802- 

847. * 811), and when Nicephorus L ventured to withhold it, he 

aS^'Saibei ^^ speedily compelled by another invasion of Asia Minor 

ut. it. ci j^^^ ^1^^ conquest of Tyana and Ancjrra to agree to a new 

treaty on similar disgraceful terms (806 AJ>.X The death 

of E^roun (809 A.D.) and the civil wars arising amongst 

his sons relieved the Empire fit>m further immediate 

danger. Haroun had found himself compelled to entrust 

the government of Tunis to the Aglabites. His sons lost 

both Morocco and Khorasan. The Emperor Theophilus 

(829-842) endeavoured to strengthen himself against 

the Caliph by an alliance with the ELhazars, but in 831 

the Caliph El Mamun (813-833) invaded the Empire, 

and, although Theophilus secured a victory in the field, 

Cappadocia was ravaged and Heracleia lost. On the 

death of El Mamun, Theophilus, encouraged by the 

troubles occasioned to the Caliphate by Pernian rebels 
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(833-841) ravaged Commagene and took Zapetra, but the 

Caliph El Motassem retaliated by the capture of Amoriuin 

(838). Then evil dajs came for the Caliphate. ElElMotoMem 

Motassem had surrounded himself with a guard ofxnrkish 

upwards of fifty thousand Turks from beyond the Oxus. go**^* 

His younger son, El Motawukel (847-61), a cruel and 

sanguinary ruler, was murdered by these Praetorians, by 

whom a succession of Caliphs were set up and deposed. 

Between 861 and 871 there were five Princes of the Dm«7 of the 

Faithful in Bagdad A natural consequence was the s6l--l0&. 

loss of further outl3ring provincea The Toulonides and gJ'JJSJ^L- 

subsequently the Ischkides (936-969) established their '*^- 

independence in Syria and Egypt (877-905), the Sama- 

nides beyond the Oxus (874-999), the Hamadanites in 

Mesopotamia (892-1001); the Soffarides succeeded the^g«^»^ 

Taherites in Ehorasau (873-902); the Karmathians, a**^^ 

heretical sect, which, arising in the neighbourhood of 

Cufith, had conquered the province of Bahrein, attacked 

in 930 Mecca itself, and, entering the sacred city 

upon the occasion of a festival, put to the sword 

some thousands of inhabitants and pilgrims, polluted 

the Eaaba and carried off the black stone The 

dominions of the Saracen World Emperor were reduced 

to the jm>portions of a narrow strip of territory around 

Bagdad, and the Prince of the Faithful became a mere 

shadow, whose name served to authorise the proceedings 

of a Mayor of the Palace in the form of a Turkish Elmir 

el Omra. In 945 Bagdad was taken by the Persian 

Bowides, who, expelling the Turks, ruled as Emirs el SS"5i5J!i«^ 

Omra until 1055. A succession of able Emperors of the ^^'^ 

Basilian dynasty pressed hard upon the Saracen frontiers 

and reconquered wide territories. In 969 the Fatimite 

(Talipb fit>m Kairwan extended his rule to Eg3*pt and S}Tia. 

At length (1055) the Caliph of Bagdad, threatened at Tht GdU 

once by rebellious viziers, by the Emirs of Syria and the SeljnkiaB 

Fatimites of Egypt, called in the Seljukian Turks, who had ^^^ ^<^^ 

seventeen years before proved dieir prowess by the rout of 

the Sultan of Ohama and the conquest of Persia. Togrul 
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SuiS^""" Beg (1088-63), his nephew Alp Anlaii (1063-78), and 
l06S~liS8. his grandnephew Malek Shah (1073-92), invested with 



the temporal functions of the Prince of the Faithful, 

overthrew the Bowides, swept the Fatimites out of Syria, 

and won wide tracts of territory from the Eastern Emperor. 

Once again a single Mahometan Empire stretched from 

the Oxus to the frontiers of Egypt (1076X Suleiman, 

the cousin and lieutenant of Malek Shah, established a 

Seljukian Sultanate of Bourn in the heart of Asia Minor, 

with Nicaea as his capital (1074). When, upon the death 

of Malek Shah, his government was partitioned amongst 

his sons, a wide-reaching group of Sultanates continued 

to own the spiritual headship of the Caliph of Bagdad. 

Zenghis, the Atabek governing in Mosul and Aleppo 

(1122-46), recovered the Crusading principality of Edessa. 

Eztioedooof His SOD Noureddin (1146-78) extended his sway to 

r^^ oS^^ Damascus and the banks of the Nile, and brought to an 

^te, 1171. end the Fatimite Caliphate (1171). Saladin, the son of 

Solti^ Ayoub, the nephew of Noureddin's Kurdish lieutenant in 

11*^1— ^*^' Egypt, becoming Grand Vizier of the Caliph on the death 

G4^d€tArdb€t, of his uuclc, uot ouly established himself as independent 

(1171-93), but overthrew the Atabeks, took Jerusalem 

from the ChristiaDs (1187), and added to his lordship 

Mecca, Medina and Yemen. His descendants ruled in 

Egypt and Syria until 1250, when the last Ayoubite Sultan 

The Mama- was murdered by the Prsetorian Mamalukes, Circassian 

^°^y^?8yp* slaves, whose nominees thereupon reigned in his room 

1250—1517. (1250-1517). The Seljukian Sultan of Boum extended 

his borders at the expense of the Byzantine Empire ; the 

Mamalukes drove the Crusaders from their last hold in 

8Miiiot,i7M. Syria (1291). But before the &11 of Acre the Arab 

L 280.^ ' Empire of the East was no more. The Caliphs of Bagilad 

AdTanoe of had recovered something of their ancient authority. In 

andezXotion 1268 their line came to an end. The Moguls had swept 

2',^ . M from the Chinese seas to the Caspian and the borders of 
Galiphat6 of , «_- . . 

Bagdad, 1S5S. Germany. Driving before them the Khorasmians and other 
wild peoples, they burst upon Western Asia, overthrew in 
unchecked career all the Mahometan rulers east of the 



THE EVOLUTION OF INTERNATIONAL LAW. 109 

Euphrates, whose dominions, virtually if not nominally 
independent, had been carved out of the territories of the 
old Caliphates, dashed to pieces the power of the Seljuks, 
and slew Mostasem, the last Caliph of Bagdad, in his 
pillaged capital. 

The World Empire of the Saracen was extinguished, The Ottoman 
whatever the efforts to restore in Africa the spiritual ^^^^^^ 
claitns of the Caliph, and with it the bulk of Western y^^^fff*, 
Asia was rent from civilisation. The barbarian Seljuks and Sjm 
had in the course of two centuries assimilated something ^JJl^S^m^ 
of the civilisation of the Arab. The Moguls were bar- Pale, 
barians of more irreclaimable type, and when, on the SS!!%2niw». 
disruption of their vast Empire, the Ottomans established ** ^' 
their supremacy in Asia Minor and gradually extended 
it through Syria into Eg}7)t, Progress retreated across 
the Mediterranean. The conquest of Constantinople was 
delayed for half-a-century by the overthrow of Bajazet 
(li02) by the savage Timour, but the Ottomans were 
well avenged. When Charles V. in 1519 was elected to The Ottoman 
the Elmpire of the West, the sovereignty or the suzerainty e^oided^ 
of the Porte was acknowledged from the frontiers o{ligjfi»nA 
Hungary to the frontiers of Tunis and Tlemcen. 151s. 

§ 57. The Saracens in Spain as subjects of the un- (ii) Tlie 
di\ided Caliphate, and until the fiUl of the Ommeyads in S^jiy^^ 
1028, stood, it has been said, in the very forefront of civili- ii^l. 

The 

sation. Amongst the Ommeyads themselves, or amongst Ommejadaat 

the petty Emirs whose principalities rose upon the ruins lj^!^*» 

of the Ommej^ad Caliphate of Cordova, there appeared 

from time to time tyrants like the hardhearted El Hakem, 2^'^''^^^ 

•-the Father of Cruelty," or the savage Muhamad El^^'^^«^^ 

Moatahad of Seville (1043), who preserved in his palace 

a collection of cups made out of the skulls of foes slain by 

himself or by his father ; but it was not until the peril of 

Islam brought over from beyond the strait the bands of 

the Moorish deserts that the Spanish Saracens in general 

b^;an to recede from their place of honour. 

The dominions of the Omme}'ad Caliphs of Cordova 
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included the whole of Spain with the exception of the 
old Suevic country of Galicia and the hill districts of 
Asturias and the Western Pyrenees, where the fugitive 
Goths held out against the invader, and whence they de- 
scended from time to time to raid, and later to reconquer, 
the lands of which they had been dispossessed. In the 
course of time a number of petty Christian principalities 
arose. The union of Asturias and Cantabria made up first 
the kingdom of Oviedo and then that of Leon. Sancho 
the Great of Navarre (1000-35) secured the dominion of 
extensive territories at the foot of the Pyrenees, which 
upon his death split up into the four kingdoms of 
Navarre, Castile, Aragon and Sobrarbe. Sobrarbe was 
soon absorbed in Aragon (1040), which, uniting temporarily 
with Navarre (1076-1134), annexed the country of 
Barcelona (1162). Castille and Leon, united between 
1037 and 1157, separated in the latter year to come 
finally together in 1230. Portugal appearing as a county 
in 1094, developed into a kingdom in 1139. These 
various Christian states, individually or in combination, 
waged— except in the intervals of brief truces and short- 
lived alliances, the firuit of minorities or civil contests — 
a running war upon the Saracens upon whom their 
borders marched. 
Disraptkm When in 1028, after some years of internecine war, 

CaUnhAte of ^^^ Ommeyad line was extinguished at Cordova, and the 
Cor£>Ta,l03S. Cordovan dominions were partitioned into a number of 
petty Saracen kingdoms and emirates, the Christian 
rulers obtained a decided advantage. Alfonso VL of 
Castile and Leon conquered Toledo (1085). The Arabian 
powers were only saved (1086) by the advance across the 
strait under their Emir, Jusef Ben Taxfin, the founder of 
Morocco, of the Almoravides, a hardy people fix>m the 
TheAlmora- Western Sahara, who had overrun El Maghreb. The 
lose— Ilia * Almoravides extended their rule to all Saracen Spain 
except Saragossa. When in the early years of the follow- 
ing century, on the overthrow of the Almoravide dynasty 
(1010), the Christians again made head, the hard-pressed 
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Saracens called in the Almohades, a sect of Berber origin 
and more than doubtful orthodoxy, who, uniting the 
territory of the Edrisites to that of the Aglabites, passed 
over into Spain, and routed the Castilians in the great 
battle of Alarcos (1195). The power of the Almohades 
was, however, as short-lived as that of their Almoravide 
predecessors. In 1212 they were totally defeated on the ^ 
plains of Tolosa. Twenty years later they were expelled Spain, 1I46— 
from Spain, to experience in their African dominions the ^^^' 
regular fate of Oriental dynasties. The World Empire of SpLJ* ^ 
the Arab was no more in West, as in East. Long after Empira of the 
Holagou had put to death the last Abbasside Caliph ^^|[^^2m^ 
of Bagdad the title of Commander of the Faithful was liM. 
bandied about amongst the various petty dynasties which 
arose in EI Maghreb, but already in 1258 the Saracen 
power was reduced in Spain to the narrow boundaries of 
the kingdom of Granada, across the strait to the princi- 
palities of Fez, TIemcen and Tunis. The flag of the 
Prophet floated for two hundred years longer upon the 
walls of Granada, but at length the end came. Ferdinand 
of Aragon had in 1469 married Isabella of Castile. The 
troops of the two sovereigns advanced upon the Arab 
kingdom, which was torn by civil strife. Abdallah el 
Zaghir, the last Moorish ruler, in vain preached the 
Jehad In 1491 Granada itself was driven to capitulate, 
and the first days of 1492 saw the last Saracen cavalier 
quit the Andalusian shore. Portuguese troops had already 
preceded him and conquered the Kingdom of Algarve 
beyond Sea (1415-71) ; Portuguese discoverers were 
already canying the fiBune of their sovereign along the 
coasts of Africa and across the Western Ocean. 

§ 58. The Saracens of Northern Africa played a by (Ui) The 
no means inconspicuous rAle amongst the civilised peoples h^ f^^ ^ 



of the Middle Ages. Separated from Egypt by sandy ISj^ rm^uAim 
deserts El Maghreb and Ifrikijiah, the Arabian provinces with due 
which corresponded to the old Vandal kingdom of Afirica, S^SJand 
necessarily took up, even before repudiating allegiance to Cotdorm and 



or 
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ni^n^La Af ^^ Caliph of Bagdad, a position of practical independence. 

Fes (806— Divided under the Aj^abites and Edrisites but reunited 

S iSf!!!^ ^^ under the Almohades, they were in whole or part at times 

(907—1171). variously connected with the Abbasside OaliphB, with the 

Caliphs of Cordova and with the rival Caliphates of Fez 

(803-949) and the Fatimites (907-1171X Repeatedly 

recruited from the virile force of the borderiand deserts, 

they sent forth successive bands of conquerors to Sicily 

and Southern Italy, to Egypt and to Spain. The source 

of their strength was, however, a source of danger. The 

^^1^ w chief warriors of the Almoravides were the tribesmen of 

MWftTBlD 01006 

intefooone Lamtuna from the Sahara beyond SQs. The squadrons 

J^j^^jl^^ of the Almohade invaders of Spain were mainly drawn 

ooad«.iiratete fix)m Dooples dcscribod by Andalusian historians as "in a 

'^ State of barbarism." When in 1492 AbdaUah el Zaghir 



retired fix>m Spain the states of Northern Africa, Morocco, 
Tlemcen, Algiers, Tunis and Tripoli, non-progressive and 
Thej remain bordering upon savage n^^ro races, were by the combined 
the wraebige ' Christian and Ottoman advance left, with the Blamalukes 
g*^*. of Egypt, to represent the last relics of Saracenic civilisa- 
Worid tion. In 1509 the Spaniards took Oran. In 1510 Peter 

Empire, ^f Navarre imposed tribute on Tunis. The Sultan of 
Yn ^^'^^ Algiers in alarm called to his aid Horoudj, a feanous 
Ottcnnaii corsair of Mitylene (1516). Horoudj slew his mast^ 



•?J*J"?S &i)d established himself in his room. His brother and 

(1517 — 73) or 

ftreleftbe- successor Barbarossa in 1518 submitted himself to rule 

jgua^t^ ^ lieutenant of the Ottoman Sultan, and it was as 

Ciriliiation. capitau-pacha of Suleiman that he conquered Tlemcen and 

oS^Arabet, Tuuis. The Mamalukes had already yielded to the all- 

Goto&TiLMw absorbing power (1517). So Barbarism laid a firm grip 

upon the old Vandal lands. Charles V. might momentarily 

win back Tunis for a vassal Arabian prince (1535); the 

Knights of St John might maintain the old Crusading 

fight yet a few years longer in Tripoli (1551); Morocco 

might continue to assert her independence of the Turk ; 

but all the states of the African Mediterranean shore had 

already in the last days of- Ferdinand the Catholic began 

to lag behind the leading states of Christendom in point 
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of social advance, and, receding more and more as civilisa- 
tion extended throughout the West and North, they, as 
at best semicivilised communities, had by the beginning 
of the seventeenth century passed beyond the pale of 
International Law; and the treaties made with the Barbary 
Powers of the eighteenth century by various Christian states 
present a curious picture of the survival of mediaeval 
practice at the very gates of modem civilised Europe. 

§ 59. The laws of the mediaeval ruler inevitably u. inter- 

reflected the character of his claims. Monarchs whoJ^^JJ^j^^ 

claimed the allegiance of the world and monarchs who Middle Aget. 

were proud to be styled the kings of particular races ti^n JJ°**^ 

alike paid small heed to land limits as the bounds of ?^"^^ 
.... Jnxisdictioo 

jurisdiction. The municipal laws of medieval Europe sabordinated 

were imperial or tribal laws ; the laws of the Saracen wJ|^ ^^ 

states were found in the Koran and in the codes andthelMbe, 

customs of the subject peoples who were permitted to „, 



retain their own magistrates. Side by side in the same [^^'^^^'^ 

state men obeyed the Laws of the Burgundians^ the Laws donof jnttioe. 

of the Visigotlis, and the Roman Jus Citdle, the law of Islam 

and the law of the Christian. Even the usages which 

were in name, like the Customs of Normandy, the laws of 

particular districts were rather the laws of a people than 

the laws of a locality. Rulers fought incessantly for lands 

and tribute, but territoriality was in the administration 

of civil justice subordinated to the consideration of the 

person. So the lotemational Law of the Middle Ages 

was not 6rst and foremost an inter-territorial law. 

§ 60. The little prominence of the territorial concep- !• ^^ ^» «/ 
tion in the Middle Ages was directly shown in the frequent («) c^ ^^nt H 
mediaeval CBulure to recognise even in time of peace local ^^S^TkLh 
sovereign claims. On the one hand, a feudal sovereign, pass- oo imri of and 
ing through the territor}' of his neighbour with a sufficient ^5^"*^*^ 
guard, would not hesitate to exercise therein the functions •ofwnm 
of sovereignty, at least over his own subjects ; on the bonn^ 
other hand, the local ruler was ever ready, in contempt 

w. 8 
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of modem notions of die claims of coortesj, to lay hands 
open a foreign sovereign, who came within his reach without 
passport and unaccompanied by finrce to jwotect himsell 

Bichard Coeor de lion on bis way to the Crosades 
hanged thieves and robbers on gibbets, which he erected 
oatside the camp at the rendezvous at Messina, dealing, 
in the words of die applauding chronider, equal juttioe 
to ike gtranger and the naUm. And the French Courts 
after solenm debate assigned to Edward L of England 
during a stay in Paris the juiisdicticm over a thieC 
"^^ seemingly a native Frenchman, taken wiUiin his hSieL 

On die oditf hand, CcBur de lion himself on his 
joum^ home from lUestine, was seised by his «iemy 
Leopold of Austria, and retained in close impriscmment 
by die Emperw Heniy VLL, and it was not recognition 
of wrong-doing in the seizure of a reigning soveieign, but 
the indignation of Christendom at the impriwmment of 
her hero, reinforced by an actual ransom, which secured 
to the captive his liberty. 

Abu Said of Granada was in 1363, widi his suite of 
Moorish cavaliers, treadierously muid^ed at SeviUe by 
Pedro of Castile, in violation of the usages of hosfHtality. 

The detenti<m of Prince James of Scotland by 
Heniy IV. of England (1405) and of the Archduke Philip 
by Henry TIL (1505) might be cited as other ezamjdes 
of similar unchivalrous conduct towards nominal friends. 

§ 61. When the m<mardis of C7hristend<Hn had ov^- 
come their first horror of the Arab, and the Emperw at 
in the Constantinople had so frir condoned the assumption of the 
imperial title by the Frank as to seek his assistance and 
alliance, a regular diplomatic correspondence was opened 
«^ up between the East aod West The system of resident 
ministers was not introduced until the close of the l&ddle 
Ages, but embassies passed at no infi^uent intervals 
between the Courts of Bagdad and Aachen, Byzantium 
and Cordova. Bulgarian and Danish envoys appeared 
in the audience chamber of Eari the Great. In the 



m. 
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fourteenth and fifteenth centuries in the confused maze 
of Italian politics diplomacy became an art. Throughout 
the whole course of the Middle Ages Jus Legationis 
retained its place of importance. 

Ambassadors of foreign powers were courteously treated S^J^^^j^ ^ 
alike by the Saracen and the Christian. Chivalrous S ^i m f mk^ 
sovereigns received with honour and dismissed with gifts 
even the herald who brought a formal declaration of war. 
Safe conducts were, nevertheless, wont to be asked forjjj^^^ 
the protection of negotiators, and not a few tragedies 
accentuated the need for such caution. 

The envoys of Barbarossa were seized and imprisoned and at Con- 
at Constantinople by the Greek Emperor in 1187, to the ^ 

no small indignation of Vinsauf, who stigmatises the 2^^^^*""**^ 
transaction as contrary to the rules which usage and 
honour had sanctified from all antiquity, even amongst 
Barbarians. And it remained for Constantinople in later 
centuries to enjoy an evil preeminence in the matter of 
the treatment of ambassadors. The Ottomans were ac- 
customed in the sixteenth century, according to Busbecq, 
to imprison and otherwise misuse the foreign envoys 
accredited to them, with a view to extracting an im- 
mediate disclosure of the terms of their instructions. The 
ambassador of the great Charles V. was imprisoned at 
Constantinople for eighteen months, and the colleagues 
of Busbecq for three years. Busbecq himself spent the yuamffA .a 
major portion of his many years' residence in Turkey in a >-^•;^p w: 
species of honourable captivity >. It was by conduct such 
as this that the Turk excluded himself from the pale of 
civilised powers. 

§ 62. The private individual travelling abroad was (y) The 

foreign 

> So lAfte as 1806 the Turki propoMd to seize as hostages on the f^^i^^u^i 
outbreak of war the British Minister and other residents at Constanti- 
nople, and Arbathnot found it necessary to withdraw by stealth to a^oid 
the tortnre and death which Torkish traditions rendered imminent 
Lord Howiek to the Admirtlty, Nor. 81, 1806. Orders to Sir J. Duck- 
worth, Jan. 18, 1807. Bt Hon. C. Arbathnot to Lord Howiok, Feb. 8, 
1807. Pepen relaUmg to the Expedition to the DardaneUee, 1807. 

8—2 
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during the greater part of the Middle Ages more aasiued 

of protection in the dominions of the Saracen than in the 

Christian West 

Theg raat The very great expansion of mediasval commerce is 

^jjgj^ demonstrated l^;allj by the Basilika^ by the Auiaes of 



ggMMwe Jerusalem^ and by the Maritime Codes of various dates 
bymantime fi^i^ the end of the eleventh to the bq[inning of the 
^^1^^ sixte^ith century. The eariiest of these last, the Boolea 
or Juffemena JCOUrcn^ was adopted successively by the 
merchants of France, of England and of Spain. The so- 
called Jugemens de Damme or Lais de Wedcapette and 
the Droit Maritime de WiAy were nothing more than 
v$d, later reissues of the same rules for the use of the shipmen 
of the Low Countries and the Baltic The Ckmsolato dd 
Mare, a more detailed and extensive collection made, 
seemingly, at Barcelona about the middle of the fourteenth 
century, was accepted by all the chief traders of the 
tLc Mediterranean Northern sea-board. Originating in the 
practice of merchants and seamen, sanctioned by gradually 
extending usage, and dealing with the mutual rights 
under the various chances of maritime adventure of 
owneis and ft^ighteis, mastere and marineis, with pilots 
and deserters, with jettison and collisions, loss by pirates, 
by the detention of princes, and by the act of God, 
these codes at once set out a veritable common law of 
the sea and furnish an eminently instructive illustration 
of the method of evolution of all International Law. 
Incidentally they tell of the existence already in the 
thirteenth and fourteenth centuries of a vast canying 
trade around the entire coast of Europe from the 
cjmMi^dd Bosphorus to the Baltic and with the Saracen ports of the 
S^ixu. Levant, Barbary and Spain. The Pisans, Venetians and 
PaidtHn^iLttA. Qenoese, in fiwst, emulating and outstripping the men of 
Amalphi, who had obtained from Saracen rulers special 
quarters and immunities in the cities of Sicily, Egypt and 
the Asiatic sea-board, established their factories through- 
n>w,^ ifiiidic o^t ^^6 East, so laying the foundations of still existing 
"*^i4flL consular privileges. The Hanseatic League, commencing 
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with the union (circ. 1260) of a number of Baltic towns, 
extended in the course of a century to upwards of eighty 
cities, whose great depdts at Bruges, London, Bergen and Paii m ii , n.c 
Novgorod spread a trading network throughout all the 
lands of the North. The League of the Rhine (circ 1 250) 
and the Swabian League (1376) linked the Baltic Con- 
federacy with the Mediterranean traflSckera At Bruges, BtOu^Muutt 
at London, and in the Italian cities the woollen manu- 
fiustures of Flanders were exchanged for the wines of 
Southern France and the silks of Sicily and Greece ; at 
Novgorod and Constantinople the western dealers met 
the vendors of furs and spices from the distant East. 
The business of maritime insurance proper, as distinct 
from mutual sharing of risk, was regularly carried on 
amongst the Italians at the end of the fifteenth century, 



and afforded the chief material for the French OtUdon de PiMmmLm, 
la Mer of a century later. The institution of C!oiisulSy 
in the character of magistrates who accompanied vessels 
upon their voyages, is recognised by the dmaoUUo^, and cn m% %m tM 
was probably general as early at least as 1279. fe^wM.n nt 

In spite, however, of the seeming prosperity of com- Thsmediaral 
meroe and consequent frequency of international oom-m^i^^. ^ 
munication the traveller or merchant of the Middle Ages 
had need of a stout heart, strong hand and good arms to 
guard his head. Christianity dictated care for the stranger, 
and the capitularies of successive Emperors provided for 
the protection of the foreign way&rer; but such laws 
were of little avail when kings were weak and the alien 
perchance more frequently experienced the need, than 
secured the attention, of the good Samaritan. In Cru- 
sading days the wandering palmer was &iriy secure of a 
kindly reception in any Christian land, but the packhorse 
or the vessel of the trader was for long a favourite prey. 
The baronial castle, perched upon the hill-top commanding Um btronial 
the German Imperial ford, was only too apt to be the 

^ In the numbering of the GhApten of the Cojuolato the Axmhio 
nmnenle repreeent the osoaI bat inoorreet method of dtatkm. See 
iL49. 
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staronghold of a robber-band, preying upon the passing 
merchant, 
the pirate, In like fashion, in accordance with the principles of 

the Boman Civil Law, which constituted the basis of 
iN^. L 8. 11 ; 60L Imperial legislation alike in West and East, the navigation 
Boftfika. ziTL s, of the high sea was open to all, and the shore to high- 
water mark was the subject of common user, but piracy 
was until a late period well-nigh universally prevalent. 
Reotedeuubnwln the ninth century the pirates of the northern seas 
igT^M^iiw. made a voyage to England dangerous, even for a legate 
FMi!^Amn^ of KarL A regular piratical republic flourished at 
art ^ji. 80ft. Jomsburg until 1043. A marauding association known 
as the VUdllien Brothers distre^ed the Hanseatic 
pudcHiia.lL 408. merchants in the Baltic in 1418. The men of Monaco 
csnioe. IT. ML in the sixteenth century carried on the same trade as 
the Saracens of Crete or Fraxinent^ of earlier days 
or as their contemporaries the infideb of Tunis and 
timaaM,HUL,4, AlgioTs. Dunkirk pirates preyed upon the Dutch, and the 
Venetian merchant was defied a&d robbed at his very 
door and in his own Adriatic by daring plunderers, who 
yud^HitMrtde found a ready shelter in the Archduke's borders. The 
i^iST^ mediseval claim to ocean lordship was based upon the 

and the benefits conferred by the maintenance of the police of the 

wriMsker. ^^^^ rj^^ prevalence for many centuries of wrecking 
has been referred with great probability to the fact that 
pudeiras, I. m. in early ages every sea rover was practically a pirate. 
RidMidor The Cjrpriotes in the days of Cceur de Idon were 
'**'^'' practised wreckers, and their prince took his share in the 
GMftdeViuuf; spoil Travellers, cast ashore by storms in Cyprus, were, 
if wealthy, held to ransom, if poor enslaved. Richard's 
pious chronicler applauds the justice of the chastisement 
inflicted by his hero upon the Cypriot tyrant, but a veiy 
similar practice had been the custom of Richard's Norman 
duchy a short century before. Harold Qodwinson, being 
cast by storm on the coast of Ponthieu, was seized and 

1 Fraxinent, npon the coast of Provenoe, was a Saracen pirate-nest 
from SSS to 975. 
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imprisoned by the lord of the district^ and did not escape 
from the hand of the over-lord, Norman William, until he 
had given his &mous pledge. Condemned by Emperor i> ». it, >; n^ a, 
and by Council, by Assises of Jerusalem and Capitularies nTiStfijf 
of French ELings, the wrecker continued his barbarous pp-i^^im. 
trade from century to century, and defied alike the 
excommunication of Papal Bulls and the rising voice of 
humanity. So late as the time of Elizabeth the institution 
flourished in the light of day. A vessel conveying a 
present of 8000 crowns in gold from the Pope to Mary, 
Queen of Scots, having the misfortune to be cast away 
upon the Elnglish coast, the Earl of Northumberland, as 
lord of the territory, claimed the gold under some "just 
law,'' which he caused to be read in the old Norman 
tongue* to Melvil, who was sent to demand restitution of 
the money. 

The treatment of the alien resident varied in the The mMmifX 
Middle Ages with the various countries and the varieties (I^H^eot 
of policy. 

In some states the stranger was protected in life and 
limb, and allowed to sue and be sued in the ordinary 
courts; sometimes he was placed under the care of a 
special host, or he was even, as a suitor, granted thestiiiiim^cft 
privilege of a juiy de medtetate lingucB: he was a "man^^^^^ 
of the Emperor," or a Hanseatic merchant, and the king b*«.^ «.!<•.«. 
received him gladly, though native traders might growl 
their hate, and native apprentices while away a happy 
holiday in sacking his well-stored steelyard. Or again, 
while defended by the local ruler from the attacks of 
others, he was taxed and pillaged by that ruler himself 
in every conceivable fieishion, and on every conceivable 
pretext: he came to claim the heritage of a deceased 
ancestor, and he was fined by the monarch in virtue of 
a droit de d&ractian ; he was a Jew or a Lombard, and SSSH^L. 

Tatltl,ii.l,|UlL 
> For the punishment onder the Booles d'Ol^ron of a Migncor who it 
the oonfedeimte of wreeken see Pardetsni, L 849. 

s Whioh, 8AJB MelvU, neither be nor the E«rl ondentood. Uehril, 
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he became the royal sponge, paying for the privilege of 
extracting nsnry of the people, by the privilege of 
providing for the extravagance of the king : he resided 
in his special Jewry and his Lombard Street, and his 
money bags furnished the bankrupt local royal exchequer 
under the telling inducements of the hangman's whip or 
the niceties of torture ; he might be at any time expelled 

dnu dtiwdgra- by the tyrant, but if, his wrath provoked by some unusual 

^ outrage, he strove to withdraw, he might find himself 

obliged to purchase permission so to remove with his 

vattdpLUiisn. goods by the payment of a gabeUe {droit denigration); 
and, should he at last die a stranger in a strange land, it 

woddreu commonly happened that the vultures of the Crown 



vS^8»iiii swooped down once more, and robbed the alien heir under 
BdUmFaeiZa- the name of the droit iavbaine. 

Endiflh ^ England the merchant stranger was always en- 

"J^*^ couraged, and statutes without number were passed fix)m 
thealion time to time for his comfort and protection. He was 
'•"""^^ permitted to enter the country and leave it without let 
or hindrance, except in time of war^; he might buy 
and sell within the realm without disturbance'; special 
facilities were given him for the recovery of his debts*; 
and, should he require the assistance of a court, or be put 
upon his trial^ he was granted the advantage of a jury 
partly composed of his fellow-countrjrmen. Sometimes 
it was sought to regulate his traffic and turn it into 
particular channels, and anon the attempt was made to 
compel him to spend his gains in the land where they 
wore secured', but, in general, his lot was cast in 
pleasant plaoe& Foreign craftsmen were induced to 
settle by the offer of liberties, and skilled workmen like 

I HUt i» H#n. m. tt 1, 0. 80. 

• HUt. U Edw. lU. It 1, 0. 1. Stat. 25 Edw. lEL st. 4, e. 3. Stat. 
9 lUoh. II. •!. 1. 0. 1. Stat. 11 Rich. IL o. 7. Stat. 16 Bioh. IL e. 1. 
Nlai 8 Kdw. III. 0. 9. Stat. 14 Edw. m. st. 2, o. 2. Stat. 27 Edw. m. 
tl. fl, 0. 8. SUt. 8 Oar. L o. 4. 

• St^tutum d$ Mtrcataribui, 11 or 18 Edw. L 

4 Hiat. 87 Edw. III. it 2, o. 24. Stat. 28 Edw. m. o. 18. 

• Htat. 8 ni»n. IV. o. 9. 
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the Flemish clothworker enjoyed peculiar favour^ albeit 
it was not till later that full rights of citizenship 
were, in return for particular sendees, or in pursuance 
of a particular policy, conferred upon whole classes of 
persons*. In one particular alone was the Elnglish law 
strict against the alien. He might hold and acquire 
personal property within the realm, and maintain a 
personal action*; but he was forbidden property in real 
estate! 

In most states the condition of the alien was one of 
progressive improvement. 

Amongst the special risks of his trading the merchant LiaUHij of 
stranger of the Middle Ages numbered the liability to^^^^^J^^^ 
attachment in person or property in respect of the^«amiMof 
debts of a defaulting fellow-countryman, and the liability "** 



to the exercise of reprisals. Accordingly, by a statute ^Sr,Lmtii- 
of Edw. nL, it was enacted that a Lombard company 
should be responsible for the debts of any of its merchants 
left unpaid within the realm, '' o that any merchant, 
''which is not of the company, should not be thereby 
"grieved or impeached." And the grant of special 8M.aiBiw.i» 
reprisals, being the formal authorisation by his sovereign 



SH«ik4,e. 



ot a person judging himself wronged by a foreign power 
to indemnify himself by the seizure of property belong- 
ing to any subject of that power, was no uncommon SsS!?W^ 



oocorrence*. g-^ 

> Stiift. 11 Edw. m. e. 5. 

s Stat 15 Gar. IL e. 15. Stat. 6 Anne, e. 87. t. 90. Stat 7 AniM, 
e. 5. Stat 18 Gao. XL e. 7. SUt S Qao. m. e. 85. 

• Co. Lit 199 6. 

« StAt 17 Edw. IL e. 19. Stat 82 Hen. IIL e. 16. Progen t. Artimr, 
8 SaHl 98. Jereoe v. Hairidge, 1 Saond. 7. Sir Upwell Garoon*s Gaia, 
Cra. Gar. 8. Hjde r. Hfll, Cro. Elis. 8. Baoon r. Baoon, Cro. Car. 60L 
B. V. Boje, 8 I>7. 988 K 

* "LetUee de marque on repreeaillee ee eoooedent per le rqjr, prinee, 
potentate, oo eeigneon aon^verains, en leon terree, qnand, bore le fiul de 
la goerre, lee eojete de ditereee obejssanoee <mt pUl^ raTagA lee nne ear 
lee antiee, et qoe par voje de jnetiee ordinaire droit n*eet rendu anz 
Inteieeiea, on qoe par temporiaalion oo delaie jostioe leor eet denite. 
Car, oomme le eeigaeor eonrerain, irrittf contra antra prinee eon Toiain, 
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Fbdn, BMztm. prisoners. Richard Cceur de lion not only slew thousands 

ufi. of Saracen prisoners and cut open their bodies, but 

blinded captive French knights, an example which Philip 

S^!S!»si,fl8 -^"gn^^ o^y tioo promptly imitated. The Eastern 

FtaiftT. Bvzan. Empcror Thoophilos put all the men in Zapetra to the 

^Ew^e^u g^Qj^i and reduced the women and children to slavery 

sMoi^H^i (840). The execution of prisoners was at Constantinople 

iSv,B»»tm- * common event. When Basil 11 (1014) could blind 

S^lSP** fifteen thousand Bulgarians, leaving an eye to the leader 

of every hundred, it ceases to be matter of surprise that 

Saracen marauders should thirty years later be impaled 

by Byzantine officials, that the Greeks of Adramyttium 

SS^iSS^ in the time of Malek Shah (1106-16) should drown 

44i,4gt;u.uL Turkish children in boiling water, that the Emperor 

Nicephorus (961) should cast fix)m catapults into a Cretan 

city the heads of Saracens slain in the attempt to raise 

the siege, or that a crusading Prince of Antioch (1097) 

wSlSiu^S^ should cook human bodies on spits to earn for his men 

the terrifying reputation of cannibalism. 

Work of the § 64. The world owed its rescue from the continued 

2S^it and ^^fiP ^f savagery in the main to the Church, to Mahomet 
Chivalzy in and to Chivalry. 

war-pnie^el ^^ these in their several spheres did something to 
limit the frequency and much to limit the horrors of war. 

(a) The § 65. Of the work of the Church as pacificator we 

Chureh. ^^y^ already spoken. 

War.praotioe The practice of the Crusaders, the warriors of the 

^^^ Church, was singularly cruel. In Religion's name they 

eereie, mangled prisoners in barbarous fietshion, and beheaded 

SrSlS**" shipwrecked Saracens with wild shouts of mockery. The 

SSJii.'Sl*'" career of Montfort in Languedoc was one long chapter of 

ueviMt, ■1.21,68, savage and relentless butcheiy. When Jerusalem fell 

skuaaoa^witL before the Crusaders (1099) seventy thousand Maho- 
met jranemt, ti. • i » • • 

cbaps. 11,1^28. metans and Jews perished m a promiscuous three daj^' 
massacre. The good Louis the Saint himself lost his 
habitual mildness when dealing with the Paynim. It ytbs 
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Frederick Barbarossa, Cmsader and hero of legend, who 
besieging Crema, exposed captives on his battering-rams 
to the fire of their fellow-townsmen, an example which 
another crusading Emperor, the gifted and unfortunate 
Frederick IL, was not ashamed to imitate. And it was a 
Crusading Churchman who, when Beziers fell, and they 
hesitated to immolate the orthodox with the heretical, 
cried, "Slay them all! The Lord will know his own." 
But though the Churchman himself, in spite of Canon bat tbe 
and Council, was at times hardly distinguishable firom gei!^^ ^ 
the knight, in general he preached peace ; and, though preaches 
his zeal on occasion carried him to the wildest excesses, 
in his services and in his common practices he taught 
the blessedness of the merciful. The organisation which 
could marshal Christendom to the contest for the Holy 
Land and secure some reverence for a Truce of God did 
not despise the pettier task of watching over the agents 
of war^ And they were theologians of the Catholic 
Church who, as the Middle Ages closed, first entered 
upon the formal discussion of the right of conquest, the 
rights of discoverers and the obligation of treaties, and so 
prepared the way for Gentilis and Grotius. 

§ 66. It is a relief to turn from the rude warfare of (6) Mahomet 
the Christian West to the belligerent doings of the Arab. '^^ Koran 
Not only did the Koran fiimish a new Code of the Laws new Code of 
of War, but the war-practice of the conquering Saracen ^ ^^ ®' 
supplied an object-lesson for the whole civilised world. and tbe Arab 

Fanatical Moslem warriors in Spain called for perpetual JJ^^S^nST*' 

war&re and war with fire and sword against the Infidel, oompam 

and inveighed against monarchs like the Ommeyad with the 

Abdallah Ben Muhamad (886-911) who made treaties of ?***^- 

ConiBMiion 

peace with the Visigothic kings. On occasion, by way of in Spain :— 
reprisals or under stress of necessity, the Spanish Emirs S^i'f/JMi? 

> Thus the Second Lateran CooncU (1139) forbade tbe use of the 
croee-bow ; viiieh was, howeTer, reintrodooed by Richard Cceor de Lion, 
wboee death before Chains was held up as a Divine jodgment. Finlaj, 
B^xmnHm Ewtfirt^ n. 128 n. 
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coa^jrabtiH had recourse to measures of terrible severity. But, in 

8^^ general, alike in his faithful adherence to engagements 

and in the method of his war- waging the Arab contrasted 

brightly with his Visigothic and Frankish opponents. 

the praeticNB In the later wars of the Saracens and Christians in 

tianM^u^ Spain the Christians displayed a most determined ferocity. 

1492) At the battle of Tolosa (1211) the Christian cavaliera 

gave no quarter : in Ubeda and other towns subsequently 

stormed they slew every Moslem "great or small" The 

entrance of Ferdinand of Castile into Balroa (1232) was 

marked by "unusual circumstances of cruelty/' all the 

inhabitants being put to death without distinction of age 

coiid«,^rabt<ii or sex. Bcforc the battle of Guadalete the Christians 

^119.268. put to the sword in cold blood a large number of Moslem 

prisoners. In the matter of the devastation of raided 

territory the Castilians and Aragonese rivalled the 

oooM, Arabs in Almohadcs in every particular. The destruction con- 

Spahim m. 182, *^ *^ 

^m^*^ demned by the early Mahometan teachers was by the 

Arabian victims of the Christian war-practice of the 

fifteenth century enumerated amongst the ordinary 

calamities of war. 

and the On the other hand, the instructions given in 963 by 

ofElHakem King El Hakem Ben Abderahman as to the duties of 

(968). Moslemah when going forth to the Sacred War reflect the 

ancient spirit of the Prophet of Arabia : — 

" It is the duty of every good Mosleman to undertake 
" willingly the Algihad or Holy War against the Infidels, 
" the enemies of our Law. The Christian is to be required 
" to embrace Islam, except when, as now, the invasion has 
" been commenced by the Moslemah ; but in every other 
"case the proposal to become a Believer is to be made, 
"and if refused, the In6del is then to pay such an 
amount of tribute as hath been settled and arranged 
for the Christians living under our lordship. 
" If the Enemies of the Law be not twice as numerous 
" as the Moslemah, then he who turns his back upon them 
*' in the battle hath proved himself to be a vile coward ; 
" he sinneth against the law and hath offended our honour. 
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When taking possession of a city, let no man slay 
women, children, or old men past power of resistance ; 
neither shall any man attack monks vowed to a life of 
" solitude, save in the cases where these latter are making 
" a defence injurious to the Moslemah cause. Do violence 
*'to none to whom you have once given promises of 
''security, but be careful to keep all engagements and 
"fulfil all contracts. 

"The safe conducts granted by the Generals shall ^sSStu'n!^^ 
" respected by all ; none shall disturb or offend any who 
" have obtained such." 

The Hagib £1 Mansur, a stout Moslem, who to the 
delight of fanatics declared perpetual war on the Christian 
and repudiated the treaties made by El Hakem, adopted 
a by no means lenient war-practice, but he too forbade 
violence to pacific and unarmed populations. '^^^sSSttLSt** 
Cordovan historians never &il to denounce deliberate 
and superfluous cruelty whether on the part of Franks, 
of negroes of Siis, or of Saracen princea The Arab ruler Sj^tiuStiiL 
who cut to pieces every Christian in a captured city and ^•^wui. 
allowed slaughter to continue long after victory was 
achieved was " hardhearted," the " Father of Cruelty " and S?»**»'^'2?»'" 
guilty of " atrocious carnage." When a band of North- *• 
men, landing on the coast of Portugal (843), plundered 
towns, massacred all who fell into their hands, burned or 
pulled down buildings and destroyed growing crops, they 
proved themselves "savages" and " enemies of the whole omu,An*9im 

, ff SpnMt tl< 4B» 

human race. 

The warfare of the Saracen against the Christian The wmr- 
assumed a sterner appearance in the hands of the $2^cmTlde» 
Almoravides, who prided themselves upon their close 
adherence to the traditions of Islam as to the burdens coad«.itr«iwto 
imposed upon the Infidel. Jusef Ben Taxfin offered the*'**^"'*****^ 
old alternatives of Islam, Tribute or War. He chivalrously 
fixed a day for battle with Alfonso VL, and it was the 
Christian king who, in order to secure, if possible, a 
tactical advantage, began hostilities before the stated 
period. But the troops of Jusef destroyed gardens, ^jSt^^'" 
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devastated fields, burned villages and slaughtered un- 
armed people in countless numbers in contempt of earlier 
Saracenic models. In captured towns he slew without 
«^^MLfl9^ii6, mercy immense multitudes. The Almobades failed to 
and the attain ever to the Almoravide standard. Upon Christian 

Almohftdes gpain they burst like a storm; they destroyed towns 
burned open villages, laid waste the fields, cut up olive- 
gardens and vineyards and spoiled seed-corn, uniting 
armed and unarmed inhabitants in promiscuous slaughter. 
cuM,Arabtin Impaling and burying alive were numbered amongst their 
ni.t7,'89,5i. 'regular methods of execution. But these cruelties did 
condemned not pass unnoticed by the Spanish Araba The treachery 
^j^^ and ill-faith displayed by the generals of Jusef were de- 
Azabs. nounced by contemporary Cordovan writers as "ferocious " 

and ''violations of ail justice and of compact." The 
Almohades, recruited from the rudest tribes of Barbaryy 
rough mountaineers emerging from rock-hewn holds, were 
^!^,njS!!&, unhesitatingly classed as mere Barbarians. The war- 
C006A, jrabiiH practice of the Almoravides and Almohades was in fiict 
iGahul da that of the semi-civilised African. 

Comparisoo In the East the Arab to the last showed himself a 

intheEaBt:— j^i^^jy^iy merciftil belligerent. His war-practice indeed 

enslaved, the raids of Haroun el Baschid and his successors 

upon the provinces of the Byzantine Empire wearing the 

character rather of slave-catching expeditions than of 

invasions with a view to conquest. On occasion the 

Caliph or the Ehrnr, like the Byzantine Emperor or the 

Crusading Prince, denied quarter in stormed towns or 

Saladin and put important prisoners to the sword. The Kurd Saladin 

^*"*^ beheaded the faithless Reirinald of Chatillon and two 

s&lS^aiS!' hundred and thirty Knights of St John taken at Tiberias. 

?»r?*'^~**^ His descendant, Touran Shah, the last Ayoubite Sultan 

of EgjT)t, put to death large numbers of French prisoners 

Geott d« vhw.. (1249-50). But Saladin, in bright contrast to the pro- 

*■ *" ceedings of Godfrey of Bouillon and his companions, or to 

that of Coeur de Lion, permitted such of the Christian 

prisoners taken in Jerusalem as were able to pay a ransom 

to purchase their freedom from the slavery which befell 
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their poorer brethren, and treated the majority of the 

captives of Tiberias with marked kindness. The conduct 

of Touran Shah had some show of justification in the 

immense numbers of the captives, and his fierce and 

arbitrary temper led to his speedy murder by his own 

Mamalukes. Saracen corsairs angered by repeated defeats 

carried off monks from the islimd of Patelaria and sold 

them in Spain contra omnem justitianu But it remained EMuviJim. 

for the Ottoman, the Mogul and the Tartar of Tamerlane 

to refuse quarter in the open field and offer a price for 

the heads of slain enemies. The Algerines did not sink 

to the level of lawless scourges of the human race till 

the day of the Turkish pirate Barbarossa. 

§ 67. Chivaliy, if not a creation of, was extended (c) Ghittliy. 
and glorified by, the Crusades. The German youth in 
the days of old had been on coming to man's estate OhiTahy 
solemnly invested with spear and shield in the presence ^^^ ^ 
of the assembled host The medieval ceremony ofHonoor, 
knighthood raised the aspirant to warrior's fiEtme to 
membership of an order independent of birth and country, 
sworn to the honour of woman and the protection of the 
distressed. 

The vows of knighthood could not but react upon the 
manner of warfare. The code of Honour, the watchword vukhMdooiimc 
of Chivalry, commanded the formal defiance of the 
foe preparatory to attack, and the employment of 
only knightly methods of combat: it protected the 
herald, sanctified the pledged word, and in some sort 
alleviated the horrors of war. When Henry L introduced 
tournaments into Germany it was ordained that no one 
should be permitted to take part who did not profess 
Christianity, or who had been known to be guilty of 
perjury, treason, sacrilege or dishonour of woman. WMd,iLicL 

Courtesy and liberality were marked characteristics of 
the perfect knight. The Edward the Thirds and the Du 
Guesclins, the Chandoses and the Talbots gave formal JSlJIfiiiT, 
notice to their enemies before making their attack, and S^"^*^ 
w. 9 
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Tuutagdowia, e. at tdmes fixed beforehand by mutual agreement the place 
and day of battle. 

But Chivaliy, like the Church, fisdled to exerciBe a 

perfect restraining influence upon even the most kni^tly 

but the code combatant. The code of Chivalry in fact laid down the law 

]yip!S. for equals only, and the rascal rout, the man-at-armSy the 

archer, and the common footman, met with small kindness 

in the time of defeat, while the peasant and the townsman 

were ridden down without mercy. The history which tells 

of Barbarossa at Crema (1159 a.d.) and his grandson at 

Brescia (1238 aj>.), of Edward ILL at Calais and of 

phHip4t Henry V. at Harfleur, of Charles of Burgundy at Nesle 

piLdeCpiLiso, And Nancy, the history of almost every prolonged siege, 

reveals with abundant clearness how little C!hivalry 

sufficed, even in its brightest ornaments, to restrain the 

gif p|« Aa t^ wmk 

40t «L storms of passion and expel the lust of cruelty. 

War-pnetioe § 68. The tale of the war-practice of the Qolden Age 
i^^ of Chivaliy is the tale of tinsel splendour and cold-blooded 

caiivalxy. brutality. 

P i tinfltioo of Practice indeed was not uniform. The war-practice 
B^S. of Spain and of Germany in the days of Froissart was 
^^^^1^ regarded with dis£Eiv6ur by the knighthood of France 
pnetioa. and England as in some points unduly severe. On the 
other hand, the Italians of 1494 A.D. were astounded 
at the severity of the war-practice of the invading 



oisaL,oocTn. French. 

The mild The war-practice of Italy seems to have been un- 

{Jf*!^^ usually mild, a feet which recalls the opposition of the 
civiUsed Roman to the invading Barbarian of the North. 
The mercenary generals of mediaeval Italy, the Hawk- 
woods, the Landos, the Barbianos and the Sforzas avoided 

Uoo^esB bloody battles; they killed no one in fight, contenting 
themselves with making prisoners, and dismissed one 
another on capture without hurt or ransom. Their forces 
charged squadron against squadron, as in the lists of the 
tournament, so that a battle very commonly lasted a 
whole day without any great slaughter or dedsive result. 



Iwitles; 
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The Battle of Fomova (1495) was long remembered on^Ltn. 
as being the first after a long series of years fought p^jj^^ ^ 
in Italy which was attended with slaughter and blood- ovioe.iLm^; 
shed. The Italian "Law of Arms" enjoined the release ^(^^'▼•P' 
of all ordinary prisoners at the price of an absolute ^^^^^i^^."*- 
stripping. The Italians were filled with amazement and ato^^ 
tenor at a war-practice which sacked the stormed city'^^'™^* 
and put to the sword its defenders. The Spaniards were J tSJilJ '^^' ^ 
the first in Italy to maintain themselves upon the^^^^^-* 
substance of the inhabitants, their conduct being the absence of 
result of bad pay. In one particular, however, the war- *^[l!Lri». 
jnactice of Italy enjoyed an evil fiEtme. The " villainous ovhc w. m, 
practice " of- poisoning, which was almost unknown to bat use of 
the nations beyond the Alps, was common in many parts S^oT^'ittfTt. 
of Italy. The Venetians brought a charge of poisoning p.^c 
cisterns against Alphonso of Calabria, and Commines 
held it a sign of the special Divine Grace attending 
the French that the Italian country people did not 
poison the victuals supplied by them to the invading 
army of Charles YIII., or the wells in the line of march. 
" If they had minded," ssys he in his quaint simplicity, 
^to have poisoned them, they would sure have done it; 
" but because they did it not, it is to be thought that our 
" Saviour and Redeemer Jesus Christ took from them all l;^ 
" desire to do it." 

The war-practice of the Trans- Alpines may be traced The An^ 
in the history of the Hundred Years' War. pmotioe.— : 

Edward IIL invading France pillaged, burned <^^]!^^Jf^ 

destroyed without distinction fortified towns, defenceless « u^i > , ' 

villages and quiet country houses. Descending upon ISf.^ "'^'" 
Normandy before Crecy he found himself in a peaceful 
province, populous and wealthy, altogether .unaccustomed 
to war, with bams full of com, and towns, whose in- 
habitants fled at the very sight of the English archers, 
overflowing with merchandise. Edward marched through 
the country plundering on all hands, after the manner of 
the old Vikings, the booty being carried off to the English 
ships; a truly pitiful warfare. It is made a merit in 

9—2 
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Pesdden br s(«nx {Mt to ike svord tke T< 
ganisoii of fire hoodred ^«m« aad haaged tke 
a Tenedan noUemui. ici^ctkr witk his sob, on the 
balitleiDeiitB^ in cider to stzike tcnw into tlie btiLitia of 
the beaeged gazxison of the castle of Orenona. The 
biogTapha- of Baraid held this eoDdnct on the part of the 
French king great craehy. Bat Bajaid himself pfocored 
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the surrender of the Castle of Bassano by threatening the 

immediate execution before its gate of two prisoners of 

rank, one being the uncle of the commandant, and to 

such brutal devices the besiegers of Chivalry had habitual 2^3.^ xzt. 

recourse. %w!n,"^^ 

The gallants of knighthood murmured when ignorant ^^^^^^^^^ 
buighers put to death a promising young squire for the alnSiaof "^ 
sake of his splendid armour, but it was not only Spamsh qawtar, and 
princes schooled in Moorish warfiure who allowed them- ^^qq^|^ ^f 
selves at times to play the wholesale butcher. The English piMonen. 
gave no quarter at Crecy, a resolution which proved fibtal £,«9^ MTSS^t&L 



Oaie& L W, ITik 
SB ; IL S70 ; it. 

Black Prince massacred in cold blood the three thousand ™.y^ '-"" 



to John of Bohemia and a host of gallant knights. The »: ilsto/it. 



oxxm. 

inhabitants of the conquered Limoges. A false alarm BSSCit- 
after Agincourt caused the issue of orders for a general ^^^ "'^ 
slaughter of prisoners. cxxou ocx& 



§ 69. The state of the war-practice of the leading Wtr-pnetioe 
states of civilisation in the last half of the fifteenth, and j^^ ^^ 
the early days of the sixteenth, century is mirrored in oentoriet:— 
every page of Philip de Commines, and of Guicciardini, 
the historian of the Italian Wars. 

Spending a long life in the personal service of Philip 
the Good (I^IS-S?) and his heEullong son, of Lewis XL 
(1461-83) and Charles VIIL (1483-98), Commines was 
directly in touch with the prevailing spirit of his tim& 
The picture which he draws of his masters, their con- 
temporaries and their doings, is one to excite mixed 
feelings. We seem with him to breathe the air of the 
camp and the closet, of the tented field of the reckless 
swordsman Charles the Bold and the secret chamber of 
the £edse and scheming Lewis. It is an age of haughty 
cruelty and savage vengeance, of plot and treason, treacheiy 
and lack of faith, of contempt of law and slight of honour. 
In a word, it is the age of " The Prince " of Machiavelli 
And yet, withal, it is an age of hope, of progress made, 
and of good to come. 

The war-practice of Charles the Bold was, according 
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Edward that he had strictly chaiged tfaa' rr days of 

should be violated nor mooasteiy set on lit mi paid 

The practace of permitting captured fct. "'» of rebels, 

themselvee became general in the later daj .-4 cruel war 

indeed the prospect of revenae from this Hun the lA&gmB 

main incentive of many fiunoos Imigbts -nii were, after 

Q«cdiTtai.«. Sometimes an exchange of prisoners . i ilt^ath 

ransom, and, as early at all events as th >nt that 

Hundred Years' War, distinguishe4 ■ . ir^iundy. 

FndMotjLuii. occasion released upon their paroles. -.i DioaDb 

Ww> time recourse was had to the old n:. ^<f.geaiice 

XTntil a late period the soldier of th>' 1- 'ire, and 

cut down without mercy in the bout 'i^rald and 

often deliberately butchered after h. -. |iv pitiless 

USjSi/^ like &te on occasion befell nobler of wnturies 

not always withoat expostulation. _ rk'feudeiB 

slaughter of the whole loyal garriaou i .- Charles 

as a matter of ordinaiy occurrence. - -i ;fac Swiss 

Nothing was more common in ..v. and the ' 

thao the hanging of the comnm -iit Swiss in 

town. The &mous incident of :.-Ai and the 

Edwaid nL against the leading i . '.'.>■ members 

.LcuT. distinguished from muiy like wv besieged 

nltinwte rcHnantic esca^ of the f' i r>.irgnndy in 

who enjoyed the reputation of a , j^j^jl" 

■*•'- hanged in chains Alain Blaachani >•• ^mll mercy to 

Boaen. At Bougemo&t he dr< 3 W assault, all 

Daaphinois in the Loire. L' -.- £ue awaited 

Pescjiien by storm, put t. - .>f Levis XI. 

garrison oi 6ve handled moi>, . iMk its hold. 

a Venetian nobleman, togctli :««^pd wosd, and 

battlements, in oidw tu stnk - .-< -i^gaoaa. The 

•K. the besieged ganisoD of tli ^ aAried a scanty 

n. xa. bicgraphw of Bayard held ( hi . ^ Doke of Bor- 

Frendi king great cruelty. 1 'J- S**"^ *"'• ^^ 
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■^liiiig save the rank of the ***^muS!sS^ 

xtciit of its effects. ^ 

iirighter side. Ciommines and 

to condemn cruelty and breach 
^ vcreiffn would have dared like P£2,c«n«n»«w^ 
11 nob only to refuse quarter, but 
lu'ivd of every slaughtered foe. 
I by papal troops in Venetian 
. in Ouicciardini's opinion, un- cuiee. tl i88-». 



'V" characteristic of medisBval inter- 8. The Law 

l»Lcially noteworthy, the seemingly ^fbi^SlSJro'f'^* 
:ii practice and conception of the idea recognition 

r ^ • xi- J- 1 • X of Neutrality. 

i>- was in tact in the mediaeval mter- 
> nM>Di for Neutrality. Whilst no Conception of 
!1 Empire could be other than directly ^*"*2i'^ 
internecine strife which interfered with theory of 
rlie association, no Christian could be „ny;|r^,^P*'® 
' '"•' J^t niggles of the World Church, could Church. 
• hii Kittle of orthodoxy against heresy or 
ii^ainst the Saracen. The Crusader might 
!i make a truce with the Saracen, but for 
'■ iliere might, it was deemed, be no peace j R«i». i- « i«»^ 
i'-I. Machiavelli condemned neutrality on Neutrality 
1. It was, he said, more profitable to declare M?itfc^^ 
: liLM tther. And Machiavelli*s contemporaries tv PHnte, c :l 
!•) appreciate his teaching. The Borgias, 
To their side in the Franco-Spanish struggle, (iuk&nLSsi 
' Ituth parties to enlist levies in Rome. And and 
' utmost extension of neutral care for which nonexistent. 
■lit of the age might reasonably look. Foreign 
A as always freely forthcoming for the belligerent 
.■ll«' Ages. Not merely were private adventurers 
v [\tT foreign warfare: not merely did i»enniless 
laiit and needy squires in time of domestic 
.>I<>r abroad, like the ancient Vikings, in search 
ir and of profit; Braban<;ons and Genoese 
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LAsdftanoe cross-bowmen took service in troops ¥rith the monaichs 
gerento':— ^^ England and France ; skilled commanders like Hawk- 
wood and Bertrand du Ouesclin led well-trained and 
^J*^ . „ organised armies under the name of " Free Ciompanies '* 
levies for ' ^ ^^® banners of prince after prince ; and princes and 
foi^ga kings themselves not only permitted recruiting within 

MTYioe; their borders for foreign warfisure, but despatched, and even 
SSu£ L^ ^ person led, auziliaiy regiments to the assistance of one 
d nxiiiArv ^^ *^® othcr belligerent, while claiming to be on terms 
re^mentB. of undiminished general friendship ¥rith the assailed 
opponent. On the other hand sovereigns declined to 
ii. Oppraenon distinguish between the military and merely mercantile 
merchants, assistance of their foes, and the foreign trader who carried 
on his accustomed commerce ¥rith a belligerent was apt to 
be roughly handled by the enemy. So Edward I. attempted 
to induce the Flemings to cease their commercial dealings 
^^ftoT''^ with Scotland, and in 1295 compelled the masters of 
S84n. neutral vessels lying in English ports to give security not 

2^^ merchants, he reserved the right to prevent any trading 

iii. Yiolatioii with his enemies. Small regard was paid by belligerents 

torifto^ pursuing or marching against their foes to the sanctity of 

intervening foreign territory, whilst early practice dis- 

oidee. Tn. an. played little trace of any particular care for the comfort of 

iT. Disngaid the neutral carrier. The Venetians and Genoese when at 

t!bmb1 flaff ^^ searched the ships of the neutral Greeks and made 

on the high prisoners of the subjects of their opponents found hidden 

G^tfiu. D€ Jure ^^ ^i^oBxA. The framcrs of the Comclato del Mare, foUow- 

MiStef^jSfiSJ*- "ig ^^^ terms of various treaties* of the thirteenth and 

Km.pp.2s-i. fQQrteenth centuries, adopted in respect of property found 

upon the high seas the simple rule, " Confiscate the goods 

of your enemy; respect the property of your friend." 

They declared for the condemnation of an enemy's goods 

found under the neutral flag and for the release of neutral 

property laden on board a captured belligerent vessel, 

contoiaiodei regulating equitably in either case the question of freight. 

1 Pisa and Aries, 1221 ; England with Biscay and Castfle, 1851 ; 
England and Portogal, 1858. Pardessos, n. 803. Bymer, m. 1. 71, BS. 
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There are not wanting suggestions of a more ^^^^ fi^^Si^. 
practice which confiscated the fiiendly vessel laden ¥rith '"••.•'•^ 
hostile goods. The neutral vessel whose master refused to 
carry belligerent goods to the port designated by the 
captor might, according to the rule of the Consolato, be 
sent to the bottom without any compensation to its owner. 



CHAPTER n. 



THE EVOLUTION OF INTEIINATIONAL LAW- 
BIBTH OF TEBBITOmALITY. 



XV. iBt«nur I 71, A NEW era in international history opens with 

tiMigvof tiM the election as Emperor of Charles Y. 

oS^S^MS) Civilisation, retreating before the Ottoman, had rallied 

(1) The Inter- upon and disseminated its influence through the peoples 

tooTthe ^^ *^® West and North: its bounds had come to be 

^^ practically conterminous vrith the Christian states of 

the Age:— Europe west of the Theiss, of the great Polish watershed 

h (^^^*^* ^^d of the Baltic ; the Universal Empire of the Byzantine 

and the Universal Empire of the Saracen had alike 

disappeared ; and in an International Circle which was 

exclusively Christian a single lay and a single spiritual 

ruler claimed to represent the majesty of Imperial Rome. 

2. The Holy The title of the Holy Roman Emperor to actual World 

perorisaOer- Supremacy had long since been successfully challenged in 

man primui ^j^^ fi^jj ^f practical politics. Jurists like Bartolus, steeped 
amongflt de * * ' r^ 

facto indepen. in the legal lore of the old jurisconsults, united with 

dent states, pQiJtical enthusiasts like Dante, whose poetic souls were 

afire with glorious memories of the deathless Republic, in 

Brree^Aogr Jt0- ascribing to Frederick Barbarossa and Henry of Luzem- 

cii«i>. XT. burg the boundless powers of Justinian and Constantino, 

but, in point of fact, the Roman Empire of Elarl had 

already under the Ottos shrunk to the proportions of 

an Italo-Qerman state, and under the Hohenstaufen 
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and their suooessors, the field of its obedience, broken 
in upon by the partitioning inflaences of FeudaUsm 
and of Nationality, was yet more curtailed. Hungaiy, 
Denmark and Poland successively withdrew fi^om their Cfl«gn>iM,jg 
temporary allegiance; England under Edward IL and gf'Jf*'*^ "• **• 
Edward III. repudiated in the clearest fashion the 
saggestion of Imperial Supremacy, to which the oath 
of CcBor de Lion had lent some tinge of colour ; ggSi^Sinrf, 
Buigundy was in great part annexed by Loms XII. ; and ^ ^' 
Italy, already beginning to escape from control before by 
the Peace of Constance (1183) Barbarossa admitted 
defeat at the hands of the Free Cities, saw her lands 
dispersed amongst a group of royal, ducal, ecclesiastical 
and republican states, confessedly independent or owning cojMMM,gf 
a dubious subjection. Frederick III. (1440-93) was the 
last Emperor who was crowned at Rome. Maximilian I. 
(1493-1519) was content to rule as King of the Romans 
and Emperor Elect. Germany itself, the Holy Imperial 
heart, displayed in miniature the same picture of decentral- 
isation. Spending his strength in the contest with the 
Popes for the fleeting shadow of Universal Dominion and 
its ancient historic foundation, the command of Rome 
and Italy, the Emperor lost to the German princes 
the authority of the Feudal Monarch. The Golden Bull 
of CTharles IV. (1347-78) only confessed and legalised 
a condition of things already existing (1356). Titular gn:^^S» 
chief of all the rulers of Christendom, the Emperor"^*"- 
was in fact now no more than the President of a German 
Confederation, the members of which, ecclesiastical and 
lay principalities and free cities, remitting to their 
elected head the issuing and execution of decrees of 
common concern, were in domestic matters practically 
independent. Maximilian magnified his office in no in- 
considerable degree by the institution of the Imperial 
Chamber (1495) and the Aulic Council (1512), but the 
crown-lands and regalian rights had been sold by or RobvtMa, jr^ 
wrested from penurious or weak Emperors, and when, on ^P«'<«' ^- ■- 
June 28, 1519, the choice of the seven princes representing 



140 THE SCIENCE OF INTEBNATIONAL LAW. 

ml^^au old German officials, into whose hands the Golden Bull 
smperor.amp, ^f ^j^^ Bohemian Charles IV. had committed the election 

of his successors, fell upon his Habsburg namesake, the 

ministers of the successful candidate found that he had 

S?(!^Sfi!'* for the support of his dignity "not a hazel-nut's worth 

iSS^^nfire, out of the Empire," that as Emperor he possessed not a 

^Sirioqmifort, foot of SOiL 

Emperor, duip. The practice established first in the person of Charles Y . 

by which the Electors exacted as the price of their voices 

the signature of a Capitulation still further reduced the 

Imperial authority. 

bnthupreoe- Sentiment nevertheless is power. Whilst the Arch- 

thdess ad. bishop of Mayence, presiding at the election of Charles, 

S^^iM *? ^^ ^^^ hesitate to describe the assembly of the Ellectors 

the Interna- as "the Supreme Council of the Universe" summoned 

tlonalCirde. ^^ deUberate for the well-being of the human race/ 

contemporary historians hailed the fortunate Habsburger 

as "the highest Magistrate of the whole univeisal 

siddaiwiLift. world." Evcu Francis L attached to the Imperial office 

the formal headship of Christendom claimed for it by the 

Golden Bull No one of the remaining monarchs of the 

West and North, who, by the combination of courage, 

fortune and dexterity, had prevailed or were prevailing 

against the centrifugal force of their great feudatories in 

the building up of solid ring-fence kingdoms, ever 

ventured, even when stoutly repudiating the supremacy, 

to dispute the precedence of the Holy Roman Emperor. 

It was not until after the lapse of more than a century 

that men seriously denied the claim of the elected of the 

_^_^_ German princes to a Roman genealogy, and then the 

Finiimtim^ * denial came from the mouths of Protestants. The force of 

1^ ^^ historic sentiment was, in feet, only overmastered by the 

^ma^EmTpbrt, gQpenor strength of religious conviction. 

Transition § 7 2. The Age inaugurated by the election of Charles Y. 

m^^^beal ^^ ^^ ^^^ ^f transition in political thought. 

daring the Charles himself was of all living princes the best 

Age. calculated to lend majesty to the Empire. Grasping in 
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the right of one parent the sceptres of Isabella and 

Ferdinand the Catholic and securing through the other 

the heritage of Mary of Burgundy and the headship of 

the House of Austria, he was, before his assumption of 

the Imperial dignity, King of all Spain from Gibraltar 

to the P}rrenees, of Sardinia, of Sicily and of Naples, 

Count of Burgundy and Charolois, and lord under various 

titles of the whole Netherlands, of Gran in Africa and 

of lands of indefinite extent in the newly discovered 

American Contiuent. By force of arms he added to 

these immense possessions Milan and Tunis. By common 

consent of contemporaries the most powerful EinpQ]*or ^JmibS^ 

since the day of Earl the Great, he was vehemently 

accused of aspiring to Universal Monarchy. And in point \SSSihJSmH 

of fact he would appear to have been inspired rather ^g^^^»*^ 

by the Mediaeval Conception of his office than by ideas 

more in harmony with the actual situation of the Empire Lftmt.rui.M. 

of his time. But the unity of the World Empire was Tlie oonoep- 

when he set his hand to the Electoral Capitulation world Unitr 

already yielding before the unity of the Nation; l^i^^J'^^^^ 

strength was that of the Austro-Spaniard not of the Holy Nation, the 

Roman Emperor ; his rivalry with Francis L, spite of the ^J3f|"^** ^ 



charge and countercharge with which each of the duellists by that of the 
sought to embarrass his opponent, was a mere contest for poiw. 
political predominance; contemporary statesmen discovered 
the &taX term " the Balance of Power" ; and keen-sighted omTdte, 



Venetian ambassadors saw that it was the concentrated £f- ^^ .^ 
might of France rather than the scattered forces of the 23^'^"*^ 
Hapsburgs which really threatened the liberties of^MoLSMu* 
Europe. ^••^ 

§ 73. The resolutions of the world of politics were 8. The antho- 
finally determined by a spiritual revolt. ^^Id Father 

The accession of Charles V. synchronised with the J**^|J"«** **y 
formal challenge by Luther of the authority of the Pope. The B^iaif- 

As the years of the fifteenth century closed in and the ^^J|5^|JJ 
sixteenth opened Europe awoke as to a new Day Dawn. Not the Beforma- 
Barbarossa and his knights came forth finom the cavern of 
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the Untersberg but the Spirit of Learning, scared by the 
cannon and the tambours of the conquering Mahomet, fled 
from fallen Constantinople to Italy and the furthest West. 
Little groups of Greek exiles, received and welcomed by 
the Medici, became for Roman Christendom messengers 
from the sages of antiquity. Liquiry quickened in one 
branch of knowledge spread into other fields. Whilst 
Copernicus taught men the secrets of the Universe, 
Columbus gave them a New World, and Vasco de Gama 
opened a new way round the Cape to the treasure-house 
of the East. The invention of printing at once extended 
the sphere of influence and increased tenfold the forces of 
the Revival The Light came not alone for scholars but 
for the people. The New Learning paved the way for the 
Reformation. The Greek tutors came from lands which had 
for centuries down to the mock reconciliation of Florence 
rejected in bitter scorn the supremacy of the Pope. Men 
in the West cast off* under their instruction the fetters of 
the schoolmen, and, so doing, loosed the links which bound 
them to Rome. Rome, whether by instinct or by strange 
lack of insight, threw herself into opposition to the 
Humanists at a time when the Monastic Orders, ceasing 
to be popular teachers, had sunk into sloth and sensuality, 
and the Bishop was a great temporal Prince. The same 
school which had sent forth Reuchlin and Elrasmus pro- 
duced Luther and Melancthon. 

The Befomia. § 74. When Luther first appeared and prepared to 

pl^tiai and ^^^^^ before Legate and Diet the fitmous propositions 

mtemaiioiua nailed to the old kirk-door of Wittenberg, Charles V. 

*^^*^^' thought to find in him a new pawn in the long drawn-out 

game of the Empire against the Papacy. But when it 

became clear that there was more involved in Luther's 

teaching than academic theses, that Luther was not to be an 

Lnperial puppet, but the preacher of a purer faith, Charles 

stood aside from his cause, and the friends of the prisoner 

of the Wartburg (1521) recalled the days of Hus and the 

plighted word of Sigismund. But while the Emperor 
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hung bock, the people gathered round the champion of 
Reform, and leading German princes were found to lend 
him countenance and protection. So the movement in 
origin essentially a spiritual revolt took on in its course 
a political character ; Holy Roman Emperor took his side a straggle 
with Roman Holy Father, his colleague in " the chief g^l^J^^go^ 
magistracy of Christendom"; and the struggle ^'^chjj^^*** 
ensued became the death grapple of Roman World 
Sovereignty whether under lay or ecclesiastical disguise. 

§ 75. The contest was long. The Beforma- 

The premature action of knights errant like Franz ^ ,|^^^^^ 
von Sickingen and Ulrich von Hutten (1522-3) i^j^^^?^^**^^ 
the cause of Reform. The Peasants' Revolt (1525) and PeMeof Angi- 
the enormities of the fanatics of MUnster, vigorously ^°^' ^*'^* 
condemned though they were by Luther, lent a handle 
to his enemies. The German princely supporters of the 
Reformed doctrines united in the League of Schmalkalden 
(1531), but hesitated and wavered, and at length the 
Imperial victory of Mtihlberg (1547) seemed to ring the 
death-knell of their hopes. Then, however, Maurice of 
Saxony, cool-headed and scheming, threw off the mask, 
and the flight of the Emperor through the Innsbruck 
pass with the subsequent Treaty of Passau (1552) pro- 
claimed the forceful revival of the Lutheran cause. The 
Peace of Augsburg (1555) confirmed the terms of the 
Passau settlement. Charles was compelled to yield to 
the Princes the religious freedom for which they had 
wrestled, and German Protestant Independence secured a 
legal foothold before the face of Imperial and Papal 
Supremacy. 

§ 7& The struggle which thus seemed over had in 
reality but just begun. With the 

With the abdication of Charles V. the centre of gravity ciSSeev! 
of European politics shifted from Germany to Spain. (1M6) the 
Ferdinand I. (1556-64) added to the ancestral Hapsburg mTity of 
territories, and so restored to the central European system, "^l^I^Sm- 
the kingdoms of Bohemia and Hungary. But Ferdinand to Spain. 
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and his son, the mild and jost Maximilian II. (1564-76), 
followed the path of peace, and the continuation of the 
work of Charles V. fell to PhiKp IL (1666-98). The 
possession by Philip of the Netherlands, Sardinia, Sicily 
and Milan secured for the sovereign of Spain and America 
the predominance in Italy and on the Rhine. By his 
marriage with Mary Tudor Philip threatened to reduce 
England to a Spanish province. In later days he annexed 
by force of arms the neighbouring Portuguese state. The 
kingdom of France alone, with her feeble Scottish ally, 
opposed the ambition of Philip IL when he renewed that 
close alliance with the power of Rome which might cany 
him to the overlordship of the entire West. 

§ 77. In Philip IL was bom again and intensified all 
the ancient religious zeal of the House of Ferdinand the 
Catholia Throughout the length and breadth of his 
scattered lands Philip renewed, with more than the ardour 
of the ancient Crusader, the failing fight of the Roman 
Church. In Spain the Inquisitors passed on their iron 
way, the dread of the trembling nation, and in the fiames 
of the autos da fi expired alike every trace of Spanish 
heresy and the last bulwarks of Spanish liberty. The 
same system extended to the Netherlands produced 
results widely different. The Low Countries became the 
battle-groimd of Europe in a giant struggle at once for 
religious and civil liberty. The Netherlanders combined 
in defence of their time-honoured privileges. In vain the 
Bloody Council did its awful work. In vain the noblest 
Netherlanders, men who had gloriously upheld the honour 
of Spain on the hard fought field of St Quentin, were 
hurried one after another to the traitor's block. In 
vain were crowds of humbler victims burned, immured 
in loathsome dungeons or driven into exile. In vain the 
licentious Spanish soldieiy were let loose on the flourish- 
ing Low Coimtry cities. The Union. of Utrecht (1579) 
marked the beginning of the end. The assassin's bullet 
of Gerard of Franche Comt^ laid William the Taciturn 



THE EVOLUTION OF INTERNATIONAL LAW. 145 

low in the Banqueting Hall at Delft ; but in Maurice was 
found a worthy successor. England, which had under 
Elizabeth (1558 — 1603) passed over to the side of Protest- 
antism, was drawn into the struggle, and Leicester's army 
&oed the troops of Spain (1585). Philip turned in fury on 
the English Queen, but the same winds of Heaven which 
saved England assured the independence of the Hoi- 
landera The contest indeed dragged wearily on, but the 
event was decided when the Invincible Armada (1588) 
drove helplessly towards the Orkneys. Catholic Flanders S'^Su^SJ?'*'^^ 
fell back to her old allegiance to pass with the daughter ISSSlfluyto. 
of Philip to an Austrian Cardinal Infant ; but the truce ^^uu'^tJ^^ 
of 1609, mediated by Henry IV. of France, secured the Tj^lSeren 
freedom, political and relicious, of the Seven Dutch United Umted Pro- 
Provinces and rent the first fragment from the overgrown their indepen- 
empire of Spain, although not until the Peace of West- ^^J ^ 
phalia did the Spaniard finally confess his defeat. 

§ 78. The struggle in the Netherlands might have Fimnoe leads 
had another end had not foreign powers recognised in the toiSS*"^ 
belligerents opposing brigades in a general European 
ocmtest. 

France was the inevitable leader in the resistance of 
the nations to the ambitious designs of Philip. But 
France was in the latter half of the sixteenth century 
herself the prey of religious divisions. Whilst all the The reUgioiif 
neighbouring states were ablaze with the strife-fires ^Jj^^lj^^ 
kindled by the Reformation torch, it was impossible that —98. 
she should escape every falling spark. Francis I., the 
ally of the German Protestant princes in their struggle 
with Charles V., burned heretics at Paris, and Henry II. f^*^ «»• "i, 
(1547 — 59) was no friend of reform. French refugees 
sheltering in Geneva returned to carry the doctrines 
of Calvin throughout the cities of Southern France, 
and their adherents increased in numbers every day. 
When under Francis IL (1559 — 60) and Charles IX. 
(1560 — 74) C!ond^ and Coligni allied themselves with the 
Huguenots against the all-powerful Guises a long succes- 
w. 10 
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sion of cniel wars tore France from end to end For one 
brief moment the noble efforts of Coligni and the Duptials 
of Mai^aret of Yalois with Henry of Navarre, the youthful 
hope of the Protestants, seemed to promise peace, but 
the bloody Massacre of St Bartholomew aroused to 
fever heat the slumbering passions of the opposing partiea 
Charles IX. died, and his brother Henry fled from his 
uncongenial Polish kingdom to assume the £urer crown of 
France. The weakness of the unstable voluptuary Henry 
IIL (1574 — 89) called into being (1576) and encouraged 
the encroachments of the Holy League. The proud 
Henry of Guise even dared to aspire to the throne. His 
assassination and that of his brother (1588) goaded the 
Papists into fiiry. The King in self-defence was forced 
into alliance with the Huguenots. His death by the hand 
of a fanatic left Henry of Navarre heir to the throne, but 
face to face with the League led by Mayenne and sup- 
ported by Philip IL of Spain. Henry IV. (1589—1610), 
spite his stoutest efforts, made small progress towards 
securing the obedience of France until he made his peace 
with the old Church; then Paris submitted (1594), the 
leaders of the League negotiated, and the harried land 
found rest in the Edict of Nantes (1598). 

Henzy IV., § 79. Elizabeth, the Dutch, and the Gterman Protestant 

▼ietorioiii at princes had sent succours to the Hucruenots ; the powers 

1101116, CI681S118 .. 

aoomUnation of Roman Catholicism had aided the Quises. Philip IL 

^^^^ in particular had actively interfered. He had dispatched 

Walloon foot and Flemish lances against the German 

mltVabT ftUies of the Huguenots (1569) ; he had taken the League 

under his special protection ; he had sent Eigmont to the 

succour of Mayenne at Ivry (1590), and Alexander of 

Datiiii^cirff Parma to compel Henry lY. to quit the siege of Paria 

pp.^ 227, 441, On the extinction of the line of Yalois in Henry UL he 

Sr^SSSi*^ had, in default of hopes of personal success, offered his 

ii.<,6:iii.L daughter in candidature for the French throne, and had 

bitterly complained of the reconciliation of Rome with 

the Bourbon proselyte. When Henry lY., having made 
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peace with his domestic enemies, declared open war upon 

Philip (1695), he recalled France to her natural national 

pdicy. Henry IE. had gained Metz, Toul and Verdun 

by his alliance with Maurice of Saxony; Charles IX. 

luui assisted the revolted Netherlanders ; and Henry JSL 

had permitted his brother to accept the proffered govemor- 

Aip of the United Provinces. Henry IV., satisfying his 

resentment by pitting himself against Philip, continued ^[^^[nSf 

in the course of his predecessors. But Henry went 

further. Giving repose to France by the Edict of Nantes 

he determined by a coalition of the lesser states to 

break for ever the chain of Austro-Spanish supremacy. 

The truce of 1609 marked the first victory of the new M^mMrade 

"^ Siif{|f, in. 117, 

French statesmanship. The dagger of Ravaillac cut short SL.gi2^ 
the victor in the hoar of his triumph, but his mantle fell tinues 
upon Richelieu. Richelieu, Cardinal of the Church and ^^H* 
Minister of the Most Christian King, suppressing the 
Huguenots of Rochelle with iron hand, flung the sword of 
his Catholic master into the scale of German Protestant- 
ism, and the fruits of his labours were reaped in the Peace 
of Westphalia. 

§ 80. Meanwhile in England, in Scotland, in Scandi- Sf^TaSSSL^ 
navia, and in the valleys of Switzerland Protestantism in in England, 
various forms wrestled and won the victorj'. S^^Itml 

§ 81. The struggle fitly, and perchance necessarily, Siritze^ad. 
terminated upon the scene of its beginning in the great Tb« Thirty 
shock of the Thirty Years' War. JmL^ 

Important in many respects, political, moral and tbe last rally 
historical, that war worked decisive consequences in the sore^niy. 
field of International Law. In its inception a war of 
Bohemian rebels against the Habsburger Ferdinand, it 
became the giant fight of Protestantism and Roman 
Catholicism, of Territorial Independence aud Imperialism, 
the last vain rally of World Sovereiimty. 

■•*» . The P^UM of 

The Peace of Westphalia proclaimed the victory of Westphalia 
Protestantism and Territoriality. The exiled princ^ ?^**^iJ^ 
came back to their ancient dominions or to indemnities, and Emperor. 

10—2 
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Boman Catholic BaTaria retained the Upper Palatinate 
and the electoral title, but Charles Louis, the son of 
" the Wiuter-Eing/' was restored to the ancestral Lower 
Palatinate with the dignity of an eighth elector. Switzer- 
land and the United Provinces were formallj acknowledged 
as independent, while France and Sweden obtained 
territories within the bounds of Germany itself The 
toleration of Paasau and Augsburg was confirmed and 
extended ; the prince lost the jus reformandi ; the New 
Year of 1624 was chosen to usher in a new departure, and 
to its uti possidetis were referred the conflicting temporal 
claims of the Church and the sectaries. In the spiritual 
field Schism obtained an authoritative establishment; in 
the political Territorial Sovereignty stood confessed. 
The Pope saw princes who repudiated not only his 
temporal lordship but his spiritual sovereignty secured 
in the settled possession of their lands ; whilst his own 
dominion, confined in Italy to the limits of ^petty 
principality, was in the rest of Papal Europe remitted to 
things spiritual and subordinated to the will of the local 
ruler. The Holy Roman Empire as a political institution 
was reduced to the Austrian headship of a loose German 
confederation. The representatives of civilised Europe 
united to formally proclaim the erection upon the ruins of 
World Sovereignty of an international system of states, 
unequal indeed in power, but claiming each to be inde- 
pendent and each to exercise an exclusive jurisdiction 
within definite territorial limits. 



(2) Intenia- 
tttmal Legal 
Theoiy of the 
Age. 

Writers of the 
Beformation 
Age assert 
with inoreas- 
ing oonfidence 
the independ- 
enee of kings 
andfiree 
States: 



§ 82. Such a settlement as that of the Peace of 
Westphalia would have been impossible had it not been 
preceded by a great change in general political thought. 

The territorial state had long existed in point of 
fact, but, whilst each royal, ducal, or republican ruler of 
provinces had failed to recognise in his frontiers the 
precise limits of his jurisdiction, the sense of national 
independence had been held down in pupilage by the 
awe-inspiring shadow of a majestic common superior. 
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As, however, the years of the sixteenth century went on, 
no longer here and there a heretic or a solitary dariog 
political thinker, but a long succession of jurists and 
orthodox theologians, questioned with ever-increasing 
boldness the claim of any single potentate, whether Pope 
or Emperor, to be totius orbis dominus. In 1548 Conradus Coondat 
Bninas in his treatise De Legationibtis, after referring to a'Smi. ik ' 
the weakness of the Merovingian monarchs, remarked in jSH^iS^^^iS!* 
half-doubting fashion, Hodie autem tanta est Regum 
Franciae authoritas, ut muUi eosdem a jurisdictione 
Romani Imperii exemptos esse contendunt. It was no 
part of the policy of Philip IL either to allow the 
precedence of France or to admit the superiority of any 
lay ruler. It constitutes accordingly no matter of surprise 
that Spanish scholars should have stood forth not only to 
claim for Philip IL the independence noted by Brunus as 
preferred on behalf of France, but to extend the claim 
to all kings and free states. In 1 557 \ the Navarrese Frapdaeos 
Franciscus a Victoria, whilst recognising the fullest power issi. "^ 
of the Pope in ordxne ad finem spiritualem, unhesitatingly 
denied the title of the Holy Father as orbis dominus in 
things temporal or to exercise a temporal jurisdiction above 
princes. Seven years later his fellow-countryman Fernando J22»ivKr 
Vasquez (1509-1566) roundly declared that neither Christ 'J^ «• "• 
Himseli^ Pope, Emperor, nor any single man since Adam liei- * 
was ever in temporal things even dejure lord of the whole SUSJ^/S^' 
earth. Contemporary orthodox Churchmen were more ^ uej^ntim 
careful in the handling of Papal than of Imperial claims, ^iS^^S'j^H 
but in 1629 an eminent Spanish jurist, who occupied 2 a ''^^'^ 
high office in the New World, wrote at Madrid : Princeps J- ^ Solor- 
mcUia, etiam Papa et Imperator, in alienis Regnis tempo- 
ralem jurisdidianem exercere potest.... Jutisdictionem nemo JlSSS?^. 
Kabet extra territorium. ii.cU7.u. * 

The declaration of Solorzano recalls a familiar principle Thej appij 
of Oanon Law definitive of the jurisdiction of diocesans, maxim of 
** No bishop may exercise jurisdiction out of his own Canon Law. 

1 Frmneiteiia a Victoria died in 1549. Hii collected ReUctioneM Theo- 
Ugieme wm pnbliahed in 1557. See Chap. ni. 
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diocese; for jurisdiction coheres with territory." The 
legists of the seventeenth century merely extended the 
principle of the canonists to all temporal rulers, and 
likened principalities to lay dioceses without a Metro- 
politan, but the extension is characteristic of the teaching 
of the Reformation Age. 

ArefiMd § 83. When such declarations were possible, it was 

iJwonit^^ inevitable that amongst jurists and political philosophers 
tiont becomes some one should sooner or later arise, who should recoe- 
nise the need of a revised theory of the Law of Nations. 

Material! § 84. In the Age of the Reformation men still 

avaiUble: recognised the obligatory force, together with the in- 
junctions of national Statute and Common Law and with 
the precepts of Revealed Religion, of the Roman and the 
Canon Law. 
Roman Law ; The Roman Law survived the wreck of the old Roman 
Empire. In the Elast, codified by Justinian, it spoke with 
full coercive civil authority in the Basilika (circ. 900 A.D.) 
until the capture of Constantinople by Mahomet IL In the 
West, percolating through Barbarian codes and continued 
in the common usage of the Roman population, it was 
MiiiitMad, raised to new eminence in the mediaeval Law Schools 
K*^ ^- which sprang up under the shadow of the Holy Roman 

Empire. Irnerius lecturing at Bologna (circ. 1120 A.D.) 
found imitators at Padua, at Oxford, and at others of the 
great Universities, which came into being during the 
twelfth, thirteenth, and fourteenth centuries. The earlier 
professors of the glossing school (the GlosmUores), who 
confined themselves to the closest running commentary 
upon ancient texts, were succeeded by scholastic lawyers 
like Bartolus and Baldus (the Bariolists), who adopted a 
freer method, but the foimdation of the teaching of each 
was the Corpus Juris CivUis. In the Courts of Justice 
the Civil Law had to contend with local custom founded 
upon Keltic or Teutonic ideas and with the rooted 
animosity of the Common Lawyer, but in the Law 
Schools it secured and held for centuries an undisputed 
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predominaoce. The atmosphere of legal science in the 
Age of the Reformation was an atmosphere of Roman Law. 

Side by side with that of the Civilians sprang up in Canon Law; 
the medi»val University the £Eu:ulty of Canon Law. 

In 1144, Qratian, a Benedictine monk, published at 
Rome his fSeimous Decretum. A digest of canons of councils, 
universal and provincial, of decrees of Popes, whether 
propria motu or by way of rescript {epistoke decretales), 
of extracts from the writings of early Fathers, ecclesiastical 
historians and other worthies of the Church, and of 
citations from the Corpus Juris Civilis and frx)m later 
Imperial Constitutions, this compilation, prepared at 
Bologna in direct emulation of the classic work of Justi- 
nian, became the Pandects of the Canon Law of Western 
Christendom, speedily superseding various less systematic 
earlier collections. In 1234, Raymond de Pennaforte 
issued by the authority of Gregory IX. a digest of the 
decretals of the preceding ninety years. Pope Boniface 
in i298 added a sixth (Liber Sextus) to the five books oi Kne^a^^ 
Raymond. Clement V. (1313) and John XXIIL (1317) ^''' 
having contributed new material (Clementinae, Extrava- ^cUnS^^ 
ffantes Joannis XXIIL), it remained for Gregory XIIL S55!!I^ii7i4 
(1580) to reissue the whole with the formal authority of{!!!w'^'^ 
a Corpus Juris Canonici, 

Meanwhile the Schools of Divinity had claimed their Pure Theo- 
part in the determination of the touchstones of moral ^^' 
obligation, not only by the systematic study of pure 
Theology but by the careful elaboration of logical forms. 
Peter Lombard, who at Paris by the publication of his 
Sewteniice (circ. 1160) may be said to have performed for 
pure Theology the service which Gratian at Bologna had 
rendered to Canon Law, did not want for able successors. 
The mediaeval divine who was sittracted to philosophical Morml Tbeo- 
studies was well-nigh inevitably draw*n into the endless '^^' 
word-strife of the Realists and Nominalists, but in the 
Age of the Reformation the Aristotelian Schoolmen had 
been succeeded by the Moral Theologians, whose elaborate 
discussions of cases of conscience, degraded in the hands 
of the Jesuits to the subtlest of perilous ca^uit»try, wei-e 
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destined to prepare the way amongst Protestant teachers 
tor a new sdenoe of Moral Philosophy. 

To these several instmctors men in the sixteenth 
centuij would natorally look for any sach learning in 
legal science as that involved in the fimnal setting forth 
of a theory of the mutoal Bight of Nations. 

The mMmwaX § 85. The most advanced Boman conception of Public 
adopt the Bo- La^ ^^ represented by that idea of Law Univenal 
™5!«2!!f"*^ which was evolved out of the meetinir of the old Boman 

diStlitratlOD of _^ » X % r-i \ r -^T 

JvfNaturaU, Ju8 Gentium with the Greek Jus Natarale, The Praetor 
^^^1^ in old Bome administered, it has been seen, under the 
Bi(g^tBeMon, name of Jus Gentium a system of Private International 
raleoniren-' Law, which, whether as composed of rules common to 
•^J^^'7?^ Bomans and Peregrini or as pure Equity, was clearly 
the law of a * distinguished from Jus Civile, which was the Municipal 
^pl^ ' Law of the pure Boman citizen. Boman historians and 
orators referred furthermore to Jus Gentium as applicable 
to particular cases of public international dealiog. Contact 
with Greek philosophy fSeimiliarised the Boman jurist with 
the conception of Jus Naturals, being rule recognised by 
all law-abiding men by virtue of their rational nature. 
The two conceptions, Boman and Greek, covering in the 
main the same ground and at first glance easily confused, 
were seen on closer examination not to be absolutely 
coincident. Slavery was permitted by Jus Gentium, but 
the most thoroughgoing lawyer hesitated to admit its 
agreement with Jus Naturals. Jus Naturals and Jus 
Gentium, in fact, alike represented Universal Law, but 
whereas Jus Naturals was held to be derivable directly 
from the operation of Natural Beason, Jus Gentium was 
extracted primarily from actual practice, although ulti- 
mately referred to the same root. tJlpian having ventured 
upon a new delimitation, and endeavoured to distinguish 
between Jus Naturals as common to all animals and Jus 
Gentium as common to all peopIesS Justinian attempted 
to incorporate this unfortunate e£fort with the older 

1 Jus fiaturcUt e$t quod natura omnia animalia docuit; juM gentium ett 
quo gentn humanae uUnthtr, 
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defimtioD8. Dividing Private Law into Jus Naturale, Jus 
Gentium, and Jus Civile, and accepting Jus Naturale as 
common to men and animals, he described Jus Gentium as 
the product of Right Reason observed by all peoples alike'. 
Isidore, Bishop of Seville, writing before the revival in 
the West of the special study of the work of Justinian 
and when the chief authority upon the Civil Law amongst 
Western lawyers was doubtless the Romano-Barbarian 
Breviarium Alaridanum, defined Jus Gentium by reference 
to its subject-matter, and so employed language which 
might be well applied to the International Law of modem 
times'. He displayed, however, no trace of any recognition 
of Jus Gentium as jus inter gentes. The mediaeval lawyers 
in general, commenting upon Justinian, fell back upon 
the older classical jurists. Rejecting the classiBcation of 
Ulpian, they commonly adopted the ancient distribution : 
Jus Naturale was again the dictate of Right Reason, Jwt 
Civile the law of a particulai* people, and Jus Gentium 
law universally observed. The value attached by the 
mediaeval civilians to the letter of written text would 
have effectually prevented their wide deviation from the 
lines of their predecessors, even had they been able to 
shake off entirely the influence of the Imperial theor}'. 
Their Public Law continued Law Universal; if they 
stumbled it was only fortuitously upon Jus Gentium as 

1 Qmod vero natmralii ratio inter omnes homines comtitmitt id apud 
MMet fopuioe peraeque euitoditur vocaturque jus gentium quoii quo jure 
omtuB gentet utuniur. 

' Jus NaturaU est aut civile out gentium. Jus naturale est commune 
omnium naUonum, eo quod ubique instinctu naturae, non constitutione 
tUiqua habeatur : ut viri et foeminae conjunctio : liberorum successio et 
edmemUo : communis owmium possessio ; et omnium una libertas, acquisitio 
comai, quae coelo, terra, marique capiuntur. Item depositae rei rel com- 
memdaiae pecuniae restitutio : rioUntiae per rim repulsio. Sam hoc aut 
si quid Hmile est, nunquam if\fustum, sed naturale aequumque habetur. 
Jus eivile est quod quisque populus rel ciritas sibi proprium, Humana 
divimaque causa constituit. Jus gentium est sedium occupatio, aedijicatio, 
uumiiio, beUsit captivitates, serritutes^ poMtliminia, foedera pacis, induciae, 
legatorum man violandorum religio, connubia inter alienigenas prohibita, 
H imde jus genHum^ quod eo jure omnes fere gentes utuntur, Isidori 
HitpsLUmtis Episcopi Originum sire Etgmologiarum Lib. x. Compare 
Profesaor Wettiake, International Lair, p. 24. 
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international law. When John Oldendorp, Professor at 
Marburg, issued in the first half of the sixteenth century 
a handbook for the use of students under the title Juris 
Naturalia Gentium et Ctvilia elaayt^, he followed 
exactly in classification and understanding the regular 
medisBval model'. 

TheCftQonists § 86. Meanwhile the conceptions of Jus Naturals, Jus 
ffmna leoog- Oentiuniy and Jus Civile had passed to the schools of the 
°2J*^^**^ caiionists and theologians. These distributed law under 
XHvimcm, and the several heads of Jus Naturals, Jus Divinum, and Jus 
f^t^^^^^ ffumanum. Under the head of Jus Humanum they 
Civile and JtM placed Jus Civile, and, in part at any rate, Jus Gentium. 
ctpuTSiiite. The Moral Theologians, probing to the bottom the founts 
Moral Theolo- ^f moral obligation, were naturally led to the most 
f^ Sf*° minute differentiations. Amongst these writers accordingly 
Jut OefUiwm we find that Jus Oentium is subdivided as Jus Gentium 
t^dJvuOtn- -P^^'w*^*'^^ aiid Jus Gentium Secundarium. The ground 
fitMi Secttfi- of this distinction is clearly set out by Vasquez: — Jus 
ti'^j^ 9«niium primaevum, quod jus reeU appeUatur natural*. 
NatwraewoA q^ia simul cum ipso genere humano proditnm fuit, et jus 
vum). gentium secundarium, quod postea coepit — quod non simul 

3^^^jjf *5^- cum ipso genere humano proditum fuil, sed labentSbus 
domim^, temporibus a plerisque earum gentium, quae moribus et 

^iihuS^cSirtm. legibus reguntur nee ritu aut more ferarum sylvestrem 
cSu •!£*'*"' vitam agunt, receptum reperitur. 

The principle of differentiation here adopted is identical 
with that of the mediaeval civilians, being the opposition 
of rule determined by Natural Reason and rule determined 
by Common Usage*, but in its new application Jus Gentium 
no longer represents the second narrower product, but 
becomes the common name for a body of rules proceeding 

1 01dendorp*8 Isagoge was, aooording to Ompteda {Litteratur^ p. 163), 
first pablished at Cologne in lo39. Antonios Garins published with the 
sanction of the author a second edition in the same year at Antwerp, in 
which he claims to have corrected nameroas typographical errors ap- 
pearing in the former issoe. The work has in itself no claim whateTer 
to be included in the literature of International Law. 

* The same distinction is corered by the opposition of Jus Naturae 
and Ju$ Poiiticum which appears in the pages of Bmnas, Dt Leffatiom- 
bu4^ n. c. 9 ; Oldendorp, Uagoge, iv., and elsewhere. 
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from a dual source. Elsewhere Vasquez fell back upon Vasqaez, 
the older terminology, but at the same time employed ^^^^^^ 
language in which it is difficult not to see an anticipation ^^ fp^ 
of the system of Orotius and Puifendorf. Principes inter {ju» inter 
M ffd populi liberi inter se semper et sunt et esse videntur J^^J^fJ^! 
ac /ui8se.,,ut inter eos jus solum naturcUe et gentium non ro*), and filli 
etiam dvUe in considerations sit Casting to the winds ^f^^^raleet 
the claims of World Emperor and World Father with the Oentium. 
blunt denial that any one man ever was or will be lord of cSSrw. n. c 6i.' 
all the earth, this subject of Philip II. conceived of a lu^atr. cmtrcr. 
group of free states with rights inter se regulated by Jus 
Naturale et Gentium, in which we may obviously identify 
a composite International Law. 

Francis Suarez (1548-1617), Professor of Theology ^Jmw, 1612, 
at Coimbra, a prolific writer, who has been styled " the eomplete 
last of the Schoolmen," in his Tractatus de Leffibus ^^^^'^ 
ae Deo Legidatore, published at Coimbra in 1612*, not Intematioiua 
only in like fashion represented Jus Gentium as law ^' 
between rather than law cotnmon to all nations, a law f^^,«^^>«* 
quod omnes populi et gentes variae inter se servare debent, "•"•*■ 
and applied to the law so conceived of the distinction 
between law natural and law positive, but he insisted on 
the neoessary existence of such a law and of its dual 
source as founded in the necessary association of states. 
Ratio hujus juris est, quia humanum genus, quantumfds 
in varios populos et regna divisttm, semper habeat aliquam 
umtatem^ nan solum specifioam, set etiam quasi politicam 
et moralem, quam indicat naturale praeceptum mutui 
amoris et misericordiae, quod ad omnes extenditur, etiam 
extraneos et cujuscunque nationis. Quapropter licet una- 
quaeque civitas per/ecta, respublica aut regnum, sit in 
se communitas perfecta et suis membris constans, nihilo 
minue quadibet illarum est etiam membrum aliquo modo 
hujus universi, prout ad genus humanum spectat. Nun- 
quam enim illae communitates adeo sunt sibi sufficienter 

' A BnaU folio. Another edition (Uige folio) was pablithed at 
Aatvcrp in 1615-4 firom the preee of Joannes Keerbenniii ; a third at 
Majenee in 1619. A London edition appeared in 1679. 
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sigillattm, quin indigettnt aliquo mtUuo juvamine et aocietate 
ac cammtmicaiione, interdum ad melius esse majoremque 
utiliUUem, interdum vero etiam ob morcUem neceasitatem 
et indigentiam^ ut ex ipso usu constat. Hoc ergo rutione 
indigent aliquo jure, quo dirigantur et recte ordinentur in 
T|jwta-^ hoc genere communioaiionis et sodetatis. Et quamvis 
magna ex parte hoc fiat per raJtionem naiuralem, non tamen 



fMTtfcvFWto^^.^^^^^^ ^ immediate quoad omnia: ideoque aliqua 
neku, p. i6T. specuUia jura potuerunt usu earundem gentium introducL 

In these words of Suarez we may recognise the con- 
ception not only of independence, but of interdependence, 
not only of states, but of a real society of states, and in 
the yet clearer and more philosophic delineation of the 
jus inter principes vel popuios liberos of Vasquez we may 
It Temained hail a complete theory of International Law. It remained 

Uie^eoirYn ^^^ *^ *PP^y ^^^^ conceptions in detail in the field of 
pnustioeto practical politics to obtain a Corpus Juris Naturae et 
put of bitor- Gentium at once consistent with the needs of the present 
national Law, ^nd flexible in view of the demands of the future. 

and to thiH § 87. In this further extensive task it was natural 

housw cS" ^^^* ™®^ should draw upon existing storehouses of accepted 
i^Htemaiio and systematized legal principles. When Mary Queen of 
wen ^hand^ Scots asked her judges in 1586 whether they proposed to 
m (1) the proceed by the Canon or the Civil Law she revealed the 

Cauon Law ^ ___ . 

and (2) the* manner of the international legal thought of her day. The 
Roman Law. Q^j^jj La^ contended, as the law of the Universal Church, 

for the allegiance of all Western Christendom ; the Corpus 
Juris Civilis of the Romans supplying distinctions for 
students of jurisprudence and arguments for lawyers 
peculiarly prone to the worship of litera scripta, was 
regarded as directly and particularly applicable to disputes 
between princes*. The most cursory examination of the 

1 The famous Chancellor de I'Hftpital, adTising the French Royal 
CooncU to reject the demand of the English for the sorrender of Calais 
at the expiration of the eight years' period stipulated for its restoration 
hy the Treaty of Catean Camhr^sis, referred onhesitatingly to pnra 
Roman Ju$ Civile. " The prescription of time, which they allege, taketh 
no place among Princes, hat the right erer prevaileth, and according 
to the Twelve Tables the authority against the enemy is perpetual,*' 
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legal literature of the Age of the Reformation will suffice 
to prove that not only the foundation-stone, but the 
material for all the lower tiers, of the Grotian system was 
furnished by the labours of the canonist theologians of 
the Middle Ages and the classical jurists of the Roman 
Empire. 

§ 88. The international legal practice of the Reforma- (8) Inter- 
tion Age, reflecting its political thought, tells the same Pn^oe of 
tale of transition. lilSS^ tiM 

In Italy, Qermany, and elsewhere in Europe men were tnnaitioii in 
fated to grope and struggle for centuries yet after that JJ^^wSt 
form of political combination which should apparently The growth 
give fullest play to racial and other common sympathetic con^^auinem 
tsucts, but already at the beginning of the age Frenchmen 
and Spaniards, Englishmen and Scotchmen, Portuguese, 
Danes, and Swedes were distinguished as particular peoples 
at once politically and sentimentally united. As the age 
went on it was characterised by growing national conscious- 
nesB. The Reformation contest broke rudely in upon the 
national sentiment. Christendom mobilised under opposing 
flags, and the barriers between people and people and the 
ties of national allegiance were in the flrst instance 
forgotten in the fervour of religious opinion. When, how- 
ever, the course of the struggle made it evident that the 
two great hostile armies must be finally content to partition 
the field of battle, and a clear rule of distribution was 
looked for. Nationality stepped from behind Religion and 
asserted effectually the claims, which, voiced by Shakspeare's 
King John and "old John of Gaunt," had been heard |^j^«*^- 
speaking in tones of resolute protest in more than one At^^Xfimi 



Otmden, EUt. i. 98. The five English civilianB to whom the legitunaoy 
of ibe pnwiithment of LesUe, Bishop of Boss, was referred by Elizsbeth's 
Coooeil, adTited, that ** an Embassador proeoringe an insurrection, or 
lebdUoBy in the Prince's coontxy towards whom he is Embassador, 
oq^t not Jure gentium et Civile Romanorum, to enjoje the privilege 
othvwiM dew to an Embassador ; bat that he may notwithstandinge, be 
pnaished for the same." The diplomatists of the period habitoally 
sdengtlMDed their contentions by citations of the Giril Law. 
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&mous intematioiial oontroversy of the day of Elizabeth. 
The Nation stood forth the ripened product of the work 
of centuries. 

^•°2^ § 89. The comprehension of National Unity involves 

daaier under- the understanding of the conception of the State, 
^dMnhnioB ^ ^^® Middle Ages Europe was long acquainted with 
of the State. Patrimonial States. Marquisates, duchies, kingdoms, and 
even empires were sold firom hand to hand, mortgaged* 
bequeathed or transferred by deed of gift\ The EInglish, 
however, already in the thirteenth century had secured 
a very full measure of constitutional government; in 
subsequent generations the peasants of the Swiss Cantons, 
the burghers of the Low Countries, the citizens of various 
German free towns and Italian merchant republics, and 
even the Cortes of Castile and Aragon feimiliarised man- 
kind with popular political liberty ; whilst the Hanseatic 
League, composed in part of cities which individually 
owned subjection to different princes, presented the 
spectacle of an artificial Power, which negotiated, made 
war, and otherwise demeaned itself after the manner of an 
independent state. The learning of the political thinkers 
of Greece and Bome was applied to these new creations, 
and in the Age of the Reformation not only was the 
conception of the State (respuUica, civitas) well understood, 
but Sovereignty (summa potestas) was clearly distinguished 
from its forma The international character was assigned 
to republics like Venice and Genoa equally with despotic 
at^ ia. I. cl 7, monarcha Ayala had no difficulty in ruling that a treaty 
made by a prince binds lus successor, since the prince 
contracts for the commonwealth (reymUica), and tiuU 

1 The Landgnve of Thnringia in 1801 sold the liarquisate of Losatia 
to Borchard, Archbishop of Magdeburg, iruuper cum ministerialibui, 
vasalUi et maneipiii, et aliit hominibut eujtueunque eonditionu in jam 
dicta terra eommorantibut. Bobert of Norm and j, as is weU known, 
mortgaged his dachj to his brother William Bofos. The saocessiye 
adoptions of heirs by Joanna of Naples were the prolific source of serious 
troable. Charles VIII. of France in 1494 bought the Empire of Con- 
stantinople from the titular Eastern roler, Andrew Pal»ologas. Ward, 
XL c 15 ; Domont, Corpi DipL i. 880, n. 155. 
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remains although he be removed. The Free State was 
realised, and with it forms of Government. 

§ 90. The foregoing positions, to be established by M The Law 
reference to the literature of the Age, are equally capable ?{\ ^SeSttii^ 
of illustration from State Papers and judgments. ^ reoo^uaed 

The Law Courts of the Reformation Age asserted the Btihient. 
self-constituent right of every state. 

LfOcal statute or custom had already in early mediaeval 
days been called upon to determine the conditions for the 
acquisition of local citizenship. Two main principles 
contended for favour. The lawyers of most Western lands, 
&miliar with the sight of peoples of different race dwelling 
intermixed, commonly followed the ancient Roman rule 
and assigned the condition of the child by reference to 
that of one or other of the parents. The Elnglish practice 
was formed upon a conception of allegiance which, com- 
bining personal obligation with considerations of territorial 
lordship, is probably traceable to feudal influences. English 
citizenship was acquired by birth " within the allegiance " 
of the British Crown, the tie thus created being indis- 
soluble at the option of the subjectV The pursuit of 
different principles by neighbouring States naturally led 
to frequent interesting conflicts of judgment. The con- 
sequent evolution in the municipal courts of each state of 
a special quasi-International Law* in itself amounted to 
the assertion of self-constituent power. 

1 Dr John Btorj, an EngliBh PftpiBt, who acted as searoher for pro- 
hibited FingliHh merchandise under Alva, was in 1569 kidnapped bj the 
QBptain of an EngUsh vessel, and brooght over to England. Being 
irraigned in respect of treason committed in the Ketheriands bj taking 
part in schemes for the invasion of England, he refused to plead, on the 
ground that he was not a sworn subject of the Queen of England bat of 
tSbe King of Spain. The Coort held that ** no man can shake off his 
eountrj wherein hee is borne, nor abjnre his native soyle, or his prince 
at his pleasure," and Story was condemned and executed. Camden, 
KHm. I. 123, n. SO. The carelessness of territorial rights involved in 
Story's seixure can only be dismissed as characteristic of a day of reli- 
gions fiuiaticism. 

* Private International Law, considered in respect of its imposer, its 
eoort, and its sanction, is but a particular species of municipal law. 
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(n|)Tbe | 91. The great geographical discoy^ies of the Age 

SteteflODkol brought nnder formal review the whole subject of inter- 

TbBtamdL °***^^ ownership. 

tioo of inier- When the navigators of England b^;an to follow those 

^a^SaHi i^ of Portugal and Spain in the field of distant exploration, 

tetoofl^mio the necessity for a universally recogmsed list of inter- 

angnfltaeH national titles to lands was urgently fell The earlier 

"•*"'"^' explorers displayed a not unnatural disposition to attach 

ig^j^oa. ^be highest value to the bet of first discovery. Jurists 

Title bj^^ when appealed to had recourse to the Roman Law. It 

^SSb^ ^^' bowever, impossible for men &miliar with the 

iM^ n, 1 asd 1 language of the Soman texts or of medieval commentators 

as to the establishment by occupation of proprietorship in 

res nidlius to contend that the mere finding (intfentio) of 

unoccupied or heathen lands constituted an absolute 

M alto Papal proprietary right in the state of the finder. The Spaniards 

<^^ and Portaguese aocoidinglj turned from the Lawyer to 

the Churchman, fell back upon the claims of the mediaeval 

Papacy, and sought to close the seas of the New World 

and the East against the shipmen of the rest of Europe 

by virtue of buUs procured from Alexander VL and other 

Roman Fathers.. The orthodox seamen of the Peninsula 

went forth to Western and Eastern annexation under 

cover of the conversion of the native inhabitants. The 

Indians, who by Spanish jurists were held barbarians 

incapable of legal rights, were by Spanish theologians 

Boimaao,D€ pitied as heathen whom charity called Christian kings 

iLoc.9,10. 'to bring under Christian government, or as infidels 

denuded by their infidelity of the right of ownership, and 

Rome conferred her formal sanction upon a Hispano- 

lSfa?>2j/S!" Lusitanian missionary monopoly. But whilst amongst 

Df/nSSJSSr*' the Spaniards themselves there arose just men like Las 

jiaY,iLoc.i.«, Qj^gj^ ^Ijq raised their voices in protest upon behalf of 

the oppressed Indians, Englishmen and Hollanders, and 
subsequently Frenchmen, denied the virtue of the grant 
of Alexander and his predecessors. 

When Don Bemardin de Mendoza, the Spanish am- 
bassador, demanded of Elizabeth the restoration of the 
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{dander taken by Drake in his famous voyage to the Elizabeth, no 

Pacific, he received the answer : " That the Spaniards by ^^q^^ in. 

" their hard dealing against the English, whom they had »^o p ^ 

** prohibited Commerce contrary to the Law of Nations, aotiud ooeo- 

''had drawne these mischiefes upon themselves. That^^°' 

" Drake should be forthcoming to answer in Law and right, 

"if he might be convict by any certaine evidence and 

"testimonie to have committed anything against Law 

"and right That those goods were layed up to that 

" purpose, that satis£Eu:tion might be made to the Spaniard, 

** though the Queene had spent a greater summe of money 

"than Drake had brought in against the Rebels, whom 

"the Spaniard had excited in Ireland and England. 

"Moreover, she understood not, why hers and other 

" Princes subjects should be barred from the Indies, which 

"she could not perswade herselfe the Spaniard had any 

"rightfoll title to by the Byshop of Rome's donation, in 

"whom she acknowledged no prerogative, much less 

"authority in such causes, that he should bind Princes 

" which owe him no obedience, or infeoffe as it were the 

"Spaniard in that New World and invest him with the 

"possession thereof: nor yet by any other title then that 

" the Spaniards had arrived here and there, built Cottages 

"and given names to a River or a Cape; which things 

" cannot purchase any proprietie. So as this donation of 

" that which is anothers, which in right is nothing worth, 

"and this imaginary property, cannot let, but that other 

" Princes may trade in those Countries, and without breach 

" of the Law of Nations, transport Colonies thither, where 

" the Spaniards inhabite not, for as much as prescription 

" without possession is little worth ; and may also freely 

"navigate that vast Ocean, seeing the use of the Sea 

"and Ayre is common to alL Neither can any title to 

" the Ocean belong to any people, or private man ; foras- 

" much as neither Nature, nor regard of the publike use, 

"permitteth any possession thereof." ^SmTiS'**' 

Hawkins, Granville and Raleigh and the great company 
of the Buccaneers backed up with the pike the arguments 
w. 11 
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of Elizabeth, which, recapitulated by Qrotius in his Mare 
Liberum^, were in truth but the echo of the opinions held 
^^ej^yoocn. by the majority of mediseval civilians. The appearance 
oUier tiUeB, in North America of French, English, Dutch, and Swedish 
settlements warned the Spaniard to yield to the stem 
logic of fiEicts, and, although prior discovery still continued 
to be employed as the proverbial "any stick" m inter- 
national discussions, the world b^;an to feel towards a 
more generally satisfiEictory rule of territorial delimitation. 
?*^«"?^ . Whilst title by occupation proinressed in £9ivour at the 
expense of title by mere finding, the term " occupation 
began to assume a precise and stricter meaning, and the 
possible field of operation of the international occupier 
was threatened with curtailment by the recognition of 
differences of class amongst native peoples corresponding 

IS^SrSifUrt, ^ *l^eir varying stages of advance towards the civilisation 
ii.c^t.8. of Europe. 

U. Manthne § 92. In the Middle Ages claims were advanced by 
Claims to vanous peoples to sovereignty over portions of the open 
SiD^^^odtted ^^^ ^® Venetians claimed the dominion of the Adriatic, 
dmiiig the the Genoese of the ligurian Qulf, the Danes, Swedes and 
Middle Ages, p^j^ ^f various parts of the Baltic, the English not only 
of the narrow seas but of the ocean from the North Cape 
to Cape Finisterre. These and similar pretensions in other 



^ Grotins strock at the foundation of the Hispano-Lnsitanian claim 
by emphasizing the position that to constitote title hy disooreiy {imvenUo) 
there most be actual apprehension {oeeupatio). Invenire enim non Wud ut 
oculi* uturparet ted apprehendere, ut Gordiani epUtola mtenditw: tmde 
Grammatiei invenire et oeeupare pro verbtM ponmit idem aign\flcatiUbma» 
In general territories were, he admitted, acquired by the ooeapation of 
people as private property 1^ the occnpation of individoals. Territaria 
gunt ex oceupatianihui popularuniy ut privata domima ex oeetipaftofiifriif 
iingulorum. In the case of the Indies, however, title by occupation 
could not be alleged by Europeans, since lands already possessed by 
peoples in a condition of civilisation so advanced as were the Orientals 
were not re$ nulUus. Invenire niftil juris trilmit, niri in ea quae ante 
inventionem nulliut fiurunt. And Oeeupatio in mobilihut ett apprehenHo, 
in immobilibut inttruetio aut limitatio. Mare Liberum^ oc. 2, 6. 
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quarters were at once in no way inconsistent with the 

dicta of leading medisBval lawyers' and regularly admitted 

by neighbouring states. Julius U had recourse to treaty 

with Venice to secure for the subjects of the Church the 

right of free navigation in the Adriatic, the privilege 

stipulated for including exemption from customs and the 

freedom of foreign merchandise upon the Papal shipping. 

The pretensions of England were equally publicly ac- <»«*«•«▼• «'«• 

knowledged. From the days of Norman John to those 

of Scottish James the omission on the part of a foreigner JJSb^'^^ 

to " vail, that is, to strike his flag and lower his topsail, 

on meeting a British man-of-war in the Quatuor Maria or 

''four British seas" would have in&llibly been deemed 

an act of war or of piracy. 

The dominion thus claimed was no empty honorary gggBSLSL yj 
sovereignty. It was not, as a modem inquirer might be g^Jt jroy* 
tempted to think, a mere jurisdiction over individuals or ^ S"^ "^ "" 
shipping using the a£fected waters. The claim of theSf^S^fttt 
ocean lord as asserted by its thoroughgoing exponents 
amounted to nothing short of absolute proprietorship 
{dominium)', the powei: to prohibit navigation, or in the 
alternative to exact customs from passing vesseb, to 
interdict fishing and issue fishing licences, was regarded 
as belonging to his supremacy. To him, too, it belonged 
to forbid all hostilities*. So the Venetians prohibited 
the entry of any armed ship into the Adriatic, and in 
1478 and 1479 the Emperor Frederick IIL was compelled 



> Heduvfml dvUians laid down varioiu canons for the detenninAtion 
of the oeean ezpanee OTer which a maritime state might legaUy exercise 
eoDtroL By some the bonndaiy was fixed at one hundred miles from 
shoie, by others at a less or greater distance. Bodin, in the days of 
Wiraheth, asserted, foUowing Baldos, that by a kind of oonmion ri^t of 
an fitiiiees of maritime nations the dominion of the soTereign of the 
coast extended to the distance of sixty miles therefrom. Alb. Gentilis, 
HuftOL Adv. I. c. 8. Selden, Mare Ciaunan^ u c. 22. Solorxano, 
Dt Iwdiarum Jure^ in. c. S, s. 41. Bodinos, De Repub. Lib. i. c. 10, 
p. 170. 

* The English, ^riiilst insisting on the ** vail," made no attempt to 
piiffent hostilities on the part of foreign powers in the British seas. 

11—2 
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H^ IL wwB fired upcxi by an 

he lev his %MHi]8h flag in " the 

tosBoyllaiyTiidoc. Gatharine 

wfgbtd to Hinihrth far a aafe oonduci through 

Hcaijcf A]i|oa npcxi his voyage 
to hs nfiih kxBgdoB (1573). The Ei^iBh doop, apon 
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stdbe his DtaiiBh fii^ 

These h%h fetc n ai ons were generally tolerated from 
grounded oo the general benefit to naviga- 
tm l e amhiu g from the maintenance of an effective police 
of ^he SHL The daims of the Venetiaos were directly 
reeled vpon an asserted Fqpal grant^ made in respect of 
thdr Tsfcior and rTpmditmT in rklding the golf of pirates, 
aad the i^^ts of other ocean lords were founded upon 
snaihar pmdkal senrioes*. The wide ocean was, doubtless, 
in Ae earliesi days of antiquity open to the vessels of all 
who w«fe daiing oiougfa to adventure themselves thereon; 
bal the prameval sailor had in his composition more of 




Tuiomtr ■MIC^'"'^ to AyrmiAw nL and to Alexander IV. Solor- 
Df Im ii mrmm Jwrt^ m. e. S, 34 ; Selden, Mare Clotinim, i. e. 16 ; 

t tW Ei^liik mardMUita in 158S complained thrpngh PefQgxine 
Bvctsik I<«d Wilkx^^ d*Sf«bj, who was sent on special mission to the 
y^y g>^ f^HiiP^T^t ** ^^* *^ flpstomes were too moch increased, whereas in 
llHMa pat^ tb«7 paj«d in passing the Danish straight or Soond, bat for 
«t««X t^^rr^ a Boea nohla, that is, the fourth part of an ownoe of gold, 
^ ^at ng wftch for their lading or merdiandises, with some small moneyes 
towaHls ftn* Vy lu^^ to direct their course, and barrells to shew the 
«Mite and nwte.** CamdMi, Eli*, m. 4. 



THB EVOLUTION OF nTTERNATIONAL LAW. 165 

the robber than of the fisher or the pushing trader. 
Piratical leagaes flourished for ages in every comer of the 
Mediterranean, and even the merchant-princes of Tyre 
and Sidon were not too proud to blend a little piracy 
with more legitimate operationa The first lord of the 
sea was the man of the strong hand who earned his lord- 
ship by clearing the ocean of its plundering pests, a task 
wherein the mythical Minos anticipated the historic Thoe-LM 
Pompey. So the English medieval merchant looked to ^''^•'•*^*^ 
his king for the "keeping" of the British seas. There 
was no more persistent complaint in the days of weaker 
English monarchs than that of the Commons that the 
seas were not kept. Chaucer's Merchant, 

** Would the ma were kepi for anything Cimigftwif TWff 

Betwixen Hidaielrargh and OieweU." P^ 

Ocean dominion was in £Etct founded in police, and neither 
in the Middle Ages nor in the Age of the Reformation 
was the police of the sea, where effective, any light duty. 
Every sea had its pirate's nest, and the privateers, the escu- 
nwura ou gens labourans eur la guerre of late fifteenth and 
early sixteenth century treaties, were the plague of peaceful 
commerce. The narrow seas were not too safe in the days 
of ESizabeth when Dunkirk pirates could take thirty-five 
Dutch vessels at a single swoop and hold the masters to 
ransom, nor yet in the following century when Turkish 
corsairs kept the Irish coast-towns in a state of perpetual ^^^ bul it. 



alarm. Wentworth on his way to assume the duties of ^^^^■^' 
Lord Deputy in Ireland was robbed of his baggage by the 
"picking thieves" of St Cleorge's Channel. Cottington 
and other British statesmen of the reign of James L 
complained of the eztraordinaiy strength and boldness of chwc^dl 
the Mediterranean pirates. The Dutch, who were accused pf^ m. im^ 
by Englishmen of making a rod for themselves by the 
supply to the AJgerines of powder and other warlike 
material, were reduced to negotiating with the Dey for 
the exemption of their vessek from attack. Blake vi^tS^Hf"^ 
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1655 avenged the unsuccessful attack made upon Algiers 

in 1621 by Sir Bobert Mansel, but in 1664 a Spanish 

Viceroy of the New World bound from Cadiz to his 

uttsn,p^i(A government was taken by Tuirkish pirates. 

When Spain When, upon the discovery of the New World and of 

2j^^2^|J[f the route round the Cape, the Spaniards and Portuguese 

claims the strove, in pursuance of the bulls of Nicholas, Siztus 

kS?^^ ^' and Alexander, varied by treaty between the two states, 

Freneh lesiai. to exclude all other civilized powers not only from any 

share in the newly revealed lands but from the profitable 

navigation of the Eastern and Western oceans, England 

united with the revolted Dutch in determined opposition 

to the claim, and Catholic France backed their combined 

ISStn^m!^^ resistance. Elizabeth declared the Spanish exclusion of 

waid.n.47L fQp^jgj^ merchants from Indian commerce to be contrary 

to the Law of Nations. The Dutch, n^otiating for the 

truce of 1609, contended that the navigation to the Indies 

BMttnMKiio. iwo- was ''by the laws of nature and the rieht of nations" 

«rjiaatfcrr,iik. open to all mankind, and secured under the treaty the 

recognition of their vested interests. Sully denied the 

right of Spain to interdict the Indies to other Europeans, 

MA^tSmap, and Louis XTTT, in 1634 granted powers of reprisal against 

Spanish and Portuguese who should interfere with French 

navigators to the west of the first meridian or to the 

sdmniM, L WL south of the Tropic of Cancer. 

The diacoB- Grotius in his Mare Liberum (1609), defending against 

sion leads to Spaia the cause of his countrymen, was led to do so upon 

the older grounds which could not but reflect upon older pretensions. 

®'*^"^' Citing in support of his position well-known dicta of 

Ulpian and other classic jurists, he contended that nature 

and public utility alike forbade the existence of private 

property in the sea. Proprietorship began in occupation. 

All things being by nature common, certain objects were 

capable of appropriation, but such things as air, the 

flowing stream, and the wide sea, which might be enjoyed 

.r F K by one individual without the necessary exclusion of 

Ibi'jureBeaiae ^^otihev, must be regarded as naturally, inherently, and 

Paei»,iLt^aad £^^ ^^^j, gu^ject to commou usc. 
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In Mare lAberum spoke the voice not only of a fitmoos The Datoh 
theologian, civilian and philosopher but of a pensionary ^STBrlti^ 
of Rotterdam and a leading Dutch statesman. - elaims. 

The enterprising fishermen of the United Provinces 
had taken advantage of the alliance between the revolted 
States and Elizabeth and of English indolence or English 
eagerness after more distant gains, to establish during 
the course of the last half of the sixteenth century an 
immense fishing industry on the British coasts. The 
armed ships which had fought against Spain accompanied 
their fishing smacks to the Orkneys for their protection JfJSjSj/ 
against pirates or other rovers, and soon in the pride of 
their newly won independence Dutch captains began not 
only to resist the payment of duties levied without 
question for generations within the British seas, but to 
refuse the honours of the " vail " to the English flag. 

In 1609 James L announced by proclamation that no tSSLrukim. 
person, not being a natural bom subject of the British S^^^jSS^ 
realm, would be permitted to fish upon any of the coasts \lSS^!tJS!t 
or seas of Great Britain and Ireland without a license 
obtained from the Boyal Commissioners at London or 
Edinburgh. 

The proclamation failed of the efiect designed by its 
author. 

In 1617 John Browne, an ofiicer of the Admiral ofTh^nftue 
Scotland, upon going on board a Dutch vessel engaged in hiring,** 
fishing upon the Scotch coast to demand the ancient duty 
known as the 9ize herring, was not only refused payment, 
but arrested and carried off as prisoner to Holland by the 
commanders of two Dutch convoying ships. This pit>- 
ceeding aroused to striking point even the sluggish James^ 
Reprisals were immediately ordered upon Dutchmen in 
London, and Sir Dudley Carleton, the English Minister 
to the Provinces, was instructed to demand signal satis- 
CEU^tion in the instant release of the prisoner and the 
exemplary punishment of his captors. The States-General', 

1 Oroliiis was employed at the moathpleee of the Statee-Generml f mi 
this oooaiion. 
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the States of Holland and the Brotherhood of the Pescherie 

found it politic successively to disavow the action of the 

two commanders as being ** neither authorised beforehand 

nor approved post factum'* and the States of Holland 

finally yielded to the demand of James based upon " the 

laws of all nations both ancient and modem" that the 

c«mm^#ic(^ should be sent over to England to make 

!&iAitt.a submission for their oflfence. Offended English honour 

was thus satisfied, but the Dutch statesmen showed during 

the course of the incident the strongest desire to bring 

into question the initial claim, their Commissioners in 

S^MBtoBto England not hesitating to set up a right under the law 

jSi^^mt^ ^^ nations based upon immemorial possession. 

In 1618 James was stirred by "new and fresh com- 
''plaints of his marriners and fishers upon the coasts of 
" Scotland, that, within these four or five last years, the 
"Low-Country fishers have taken so great advantages 
" of his Majesties toleration, that they have grown nearer 
" and nearer upon his Majesties Coasts year by year than 
" they did in preceding times, without leaving any bounds 
"for the country-people and natives to fish upon their 
"Prince's coasts, and oppressed some of his subjects of 
"intent to continue their pretended possession; and 
sccniafT Nans- " driven somc of their great vessels through their nets to 
ghmqb, Jan. 2i,<< deter others by fear of the like violence firom fishing 
"near them." In consequence of these representations 
James requested the States to forbid by proclamation 
any other subjects to fish within fourteen miles of the 
British coast until a final settlement could be arrived at. 
Lordotri^to Jt was uot without causc that Lord Carleton, with bis 
^^^ experience of the dilatory and evasive methods of Dutch 

negotiation, recommended his master to begin with the 
fishers themselves by announcing the distance at which 
he would permit them to ply their industry. 

In 1636 Charles I. renewed the proclamation of 1609 
and announced his resolution to keep such a competent 
strength of shipping upon the seas as should be sufficient 
both to hinder further encroachment on his regalities, and 
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to assist and protect good friends and allies who should ^'J^SSSfSf' 
thenceforward take the benefit of British royal licenses ^iJ^^jS^jISi!^ 
for fishing upon the British coasts. The declaration was SSSoSiamS? 
backed by the preparation of a considerable fleet. The 
misfortunes of Charles were, however, as fatal to British 
interests as the pompous futility of James, and the Dutch 
were enabled to retain the position which they had 
gained. 

The honours of the flag were at first more covertly and the 
but none the less eagerly contested. Here, however, the 
slumbering British spirit woke firom sleep. The weakness 
of the first two Stuart kings encouraged the Dutch to 
assert their new pretensions in the light of day^ but the 
valour of Blake and the firmness of Oliver won back the 
emblems of lost supremacy fix>m Van Tromp and Ruyter. 
In treaties of 1645, 1654, 1662, 1674, and 1684 the Dutch 
were obliged formally to admit the ancient right between 
Gape Finisterre in Spain and Stadland in Norway. In 
British Admiralty charges the pretension was strongly JJgJJ^**^^ 
insisted upon, and so late as the present century* it was, i*^^"^"^ 

1 *'Tlie oth«r EmbMndour sent to the Areh-Dnke wm the old Earle 
of Hertford, who was eonvejed over in one of the King*s Ships, by Sir 
Wmimm Mnnson (tie), in whose passtge a Dateh Man of Warre oomming 
fay that ship, wonld not Taile, as the manner was, aeknowledging by that 
oar Soveraignty orer the Sea, Sir WiUiam Mnnson gave him a shot to 
inslniel him in manners, bat instesd of learning, he tanght him, 1^ 
rttoming another, he aeknowledged no soeh Soveraignty ; this was the 
very first indignity and affront ever offered to the Boyale Ships of 
Knglsnd, which sinee have beene most frequent; Sir William Monson 
desired my Lord of Hertford to goe into the Hold, and hee would instroet 
him by stripes, that refosed to be taog^t fay fairs meanes ; but the Earl 
eharged him on his Allegiance first to land him, on whom he was ap- 
pointed to attend ; so to his great regret he was forced to endure that 
indignity, for which I have often heard him wish to have been hanged 
rather than liied that nnfortnnate Commander of a King's Ship to be 
Chronicled for the first that ever endored that affront, although it was 
not in his power to hare helped it." Court of King Jawus^ p. 44. 

* Lord St Yinoent in 1808 proposed to insert in an Anglo-American 
regulation, forbidding the taking by the armed forces of each power of 
any person from under the flag of the other on the high seas, a proTiso 
excepting the Narrow Seas, th^ hanng, he said, been immemorially 
considered to be within the dominion of Great Britain {Brituk and 



170 THE SCIENCE OF INTERNATIONAL LAW. 

though not enforced, as carefully maintained as in the 
days when the broom at Van Tromp's masthead challenged 
the lordship of the Channel. 

(m.) The § 93. In 1567-8 Mary, the deposed Queen of Scots, 

^^^^^ after escaping from custody to make at Langside a last 
thraa of bid for the recovery of her throne, fled across the Sol way 

dignity are ^ English soiL The consequent political embarrassment 
^**"""®^* of Elizabeth and the nineteen years' detention and final 
The cMeof"* execution of Mary are amongst the most fieuniliar facts in 
*#^' ^*M -^8^^ history. The interest of the incident in inter- 
ns?. ' national legal history is less generally appreciated. 

Elizabeth, unwilling to admit the right of subjects to 
depose their ruler, had forbidden her ambassador, Throck- 
morton, to be present at the coronation of James YL, lest 
ouodn,£7;«.i. the deposition of Mary might be taken as having her 
1. The difB- approval. Upon the appearance of Mary in England the 
det^tioD^ ^®' l^gUsh Council, equally afraid to restore the fugitive to 
166S— 9. her native country, to permit her to proceed to France, or 
to allow her to remain at liberty within English territories, 
determined after mature deliberation that she should be 
detained "as taken by right of warre, and not to be 
"delivered, till she gave satisfaction for usurping the 
" Title of England, and answered for the death of Lord 
"Darly (sic) her husband, who was a native subject of 
SSl'**"' ^^ *• " England." This palpable subterfuge reveals the straits 
of the English Queen. Mary insisted on her rights as 
a sovereign. An English Commission having been ap- 
pointed to investigate the complaints of her subjects 
against her, her delegates appearing at York protested 

Foreign State Papen^ i. p. 1404). In 1805 the Admiralty instrnoted its 
officers that: "when any of His Blajesty's ships shaU meet with the 
ships of any foreign power within His Majesty^s seas (which extend to 
Cape Finisterre) it is expected that the said foreign ships do strike their 
** topsail and take in their flag, in acknowledgment of His Majesty's 
<• sovereignty in those seas; and if any do resist, all flag officers and com- 
**nianders are to nse their utmost endea?oars to compel them thereto, 
** and not to softer any dishonour to be done to His Majesty." Hall, n. 
2,§40n. 
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that they did not thereby acknowledge their mistress to 
be under the sovereign command of anyone, she being a 
free princess and under the authority and vassalage of 
none. The Commissioners replied by a counter protest 
saving the title claimed by the Kings of England as 
superior lords of the kingdom of Scotland. Apart from ^aAm,EiiM,L 
the recognition of the legedity of Mary's deposition, there 
was in £akct but one possible justification for her imprison- 
ment. ''To speake the truth," said Elizabeth at last, Kljgahrth'a 
when rejecting the intercession of the French ambassador j°^^^" 
on behalf of the captive, " I for my part do detaine the detention. 
" Queene of Scots in honourable custody for the safeguard 
''of England and mine own security; and that by the 
"example of the French, which shut up Chilferic in a 
''monastery; Charles of Lorraine in a deepe dungeon; 
" and Ludovic Sfortza, Duke of Millan, into an yron Grate, 
"to sectire their own estates.... Such creat examples as 
" these doe always draw with them some kind of injustice." ml 

In 1586 the detection of Mary in complicity i^ j j^bI^ J^JJ^ 
Babington's Plot directly raised the question of her liabtli^r for 
liability in respect of a breach of local territorial law. ^{^^ ^j^ 
It was proposed to bring her to trial under an Act o^^^^^* 
1584 passed for the protection of the life of Elizabeth. 
The procedure followed is in itself noteworthy. It was 
not deemed proper to proceed in the ordinary course by 
juiy or by trial before the House of Lords. A special 
body of Commissioners was appointed ad hoc. The fact 
lends additional point to Mary's query whether they 
proposed to proceed by Civil or by Canon Law. The 
Commissioners declared that they proceeded neither by 
the Civil nor by the Canon Law but by the Common Law 
of EiUgland. Mary maintained her old position. Her 
appearance before the tribunal seems to have been the 
result less of Hatton's arguments that in the case of such 
a crime as that charged "the royal dignity is not ex- . 
empted from answering, neither by the Civil, nor Canon 
Law, nor by the Law of Nations, nor of Nature," than 
of the feeling that a refusal would be deemed a confession 



«( 
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of guilt or at least unworthy of innocence. Appearing 
she declared that " she was no subject of the Queene but 
" had beene and was a free and absolute Queene, and not 
"to be constrained to appear before Commissioners, or 
"* any other Judge whatsoever, for any cause whatsoever, 
*' save before God alone the highest Judge, least she should 
" prejudice her owne Boyal Majesty, the King of Scottes 
"her Sonne, her Successors, or other absolute Princes. 
''But that she now appeared personally to the end to 
"refute the crimes objected against her.** The Lord 
Chancellor in reply urged that " whosoever (of what place 
"and degree soever he were) should offend against the 
Lawes of England, in England, was subject unto the 
same Lawes and by the late Act might be examined 
"and tryed." The Commissioners admitted the protest 
and the answer alike to record. 

The subsequent sentence was hotly discussed even in 
England. 

EUzabelh'B Elizabeth was driven to her strongest line of defence. 

^^^^^^ In the course of a long and considered reply to renewed 
French intercessions oh behalf of Mary she uiged : 

(1) "That the English which in England did ao- 
" knowledge the Souvraigne authority of Queene Elizabeth 
"only, could not acknowledge two supreme, bee, and 
"absolute Princes in England at once; or any other 
" whomsoever to be equall unto her in England as long as 
" she lived. Neither indeed did they see, how the Queene 
" of Scottes, and her Sonne at that daie reigning, oould 
" bee holden both at one time to bee supreme and Absolute 
" Princes." 

(2) "That no man was ignorant of that saying of 
" the lawj^ers, A man offending in another's territory, and 
"there found, is punished in the place of his offence, 
" without regard of his dignity, honor, or priviledge. And 
" that this was both lawfuU by the Lawes of England, and 
"apparent by the example of Licinius, Robert King of 
"Sicily, Bernard King of Italy, Conradine, Elizabeth 
"Queene of Hungar}% Joane Queene of Naples, and 
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'^Deiotams, for whom Tally pleading said, It was no 
^'nnjiist thing for a king to be guilty and put to death 
"for a capitcdl crime, though not usuall." 

(3) " That howsoever the Quises the Queene of Scottes 
*" kinsmen tooke the matter, yet it maynly concerned 
" the Queene to regard rather the safety of herselfe, the 
''Nobility and people of England (upon whose love shee 
" wholly depended) than the displeasure of any whosever. 
"That the matter was now come to that passe, as that old 
''sajring concerning the two Princes Conradine of Sicily, 
"and Charles of Anjou, might now be taken up of the 
** two Queenes, and it might now be truly said, The death 
" of Mary is the life of Elizabeth, and the life of Mary is 
" the death of Elizabeth." SSftSi^ 



Here we may see the clear recognition of the negative Prisci^ 
and positive attributes of the Territorial State : (a) ex- SJ^S^te of 
elusive jurisdiction within certain definite territorial limits, the diaoos- 
and (b) independence of external control But with this 
recognition comes the admission of a duty and a comple- 
mentary right, equally necessary in practice to friendly 
international intercourse, viz., (1) the duty of the fullest 
possible international courtesy towards the representative 
of national dignity, and (2) the right of self-preservation 
as the overriding condition of all law. 

§ 94. The necessities of closer international inter- fi- Pnblie 
course brought about in the Age of the Reformation aA^Saxmnee 
distinction amongst Public Agents. ofBeiident 

The Public Agent of the Middle Ages, despatched for 
a special temporary purpose to a foreign Court, sundved in 
the Extraordinary Ambassador, whose functions were com- 
monly those of the bearer of particular compliments, but 
all the chief Courts of the West now despatched and enter- 
tained as Ambassadors in Ordinar}' ministers regularly 
resident with the sovereigns to whom they were accredited. 
Popular adages current in the sixteenth century, which 
assigned to such residents the character of public spies^ 
explains the contention of Grotius that an Ambassador in 
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xSmScpidt"^ Ordinary may well be refused reception as unnecessary and 
wtoji^sfo^lL ^ ^^^ product of an upstart custom unknown to former 
ulrS^iSr^ times^ The Poles so late as the end of the seventeenth 
^ century still looked upon a foreign resident agent with 

open disfavour. But Charles Y., his leading contemporaries, 
and their successors found it desirable to retain regular 
representatives even with the Sultan, who himself dis- 
dained to employ the services of any other than a chiau8 
or messenger. An inevitable consequence was the swift 
appearance of a crop of questions of disputed precedence 
and the necessity for the re-examination and definition in 
numerous particulars of the rights and obligations of the 
legatine office. 

A Bcienoe of § 95. State etiquette became the subject of a r^;ular 

Etiquette^ science, and the diplomatic history of the period furnished 
founded. rich material for such masters of ceremony as Finett and 

Wicquefort*. 

Three main rules as to the determination of precedence 

seem to have been generally admitted : 

(1) The Pope's ambassadors, known as Nuncios, 
were, in the Courts in which they were received, allowed 
precedence of the representatives of all lay rulers. 

(2) The ambassador of the Emperor was allowed 
precedence of the representatives of all other lay rulers. 

(8) The representative of monarchs regularly claimed 
and commonly secured precedence of the ministers of re- 
publics. Venice, however, as the holder of the kingdom of 
Cyprus was admitted to rank with crowned heads, and her 
representative followed immediately after those of kings. 
The representatives of the United Provinces succeeded 
in obtaining at Munster the right to rank with those of 



' Henry YII. of England refoaed to receiTe Lieger (i.e. 
Ambassadon : Coke, Intt, 4. 155. 

* Finetti Phitoxenit: tome choice Observations of Sir John FineU, 
Knight and Master of Ceremonies to the two last Kings : London, 165S. 
The classioal work of Abraham Wioqaefort (159S-16SS), "L'Ambaasadeor 
et see Fonctions," appeared at Oologne in 1679. 
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Venice, and the power of England under the Common- 
wealth was too great to permit her relegation to a lower wgd^i gw^^ 
placa <**• 

Beyond the limits of these general rules there were 
firequent fierce disputes. 

Upon the abdication of Charles V. Philip IL was C^ipatos u to 
unwilling to accord to France the place of honour after SS^^J^t^b- 
the Emperor which had hitherto been universally allowed ^® Agents, 
to belong to the Most Christian as against the Most 
Catholic King. The pretension found vent in a great 
contest between the ambassadors of the rival sovereigns ^J^S^^SSSt 
which disturbed for more than a century the peace of ^j*"«''«*'. ▼• 
every Court in Europe, and led from time to time to ISSSlSr^ 
scenes of disorderly and excited brawling. Similar con- ai».m ^ 
troversies were contemporaneously waged between the 
representatives of other Powers. The negotiations at 
Boulogne in 1599-1600 between England and Philip III. 
mediated by Henry lY. were broken off at the outset in 
consequence of a lively dispute between the negotiators j^^^^g^ ^ 
arising out of the claims advanced by the English, od the ^nvogu^ 
ground of ancient practice with regard to Castile, to^Ji^j^wL 
precedence of the Spaniards. The Swedes refusing to^M^Shi 
yield place to the French at the Congress of Westphalia, 
separate sessions were, to avoid a rupture between the Jg^^,,^ 
two allies, held at Munster and Osnaburg. m^m^mT 

These contests, which afforded material for a war of 
pamphlets, were the direct outcome and formal expression 
of the quickening of the conception of national sovereignty, 
a consideration which lends importaoce to many otherwise 
miserable legatine disputes concerning ''the arm-chair,'' 
" the hand," " the door," and the right " to cover." Public 
Agents were classified in accordance with the terms of 
the credentials with which they were furnished as being 
representative or non-representative. When the repre- PabUe Agntt 
sentative character of the minister was recognised thejJjJJUj^^ 
regulation of etiquette between the agents of states claim- ^^ non-^ 
ing equal rank was no longer a trivial thing. 
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AoQiuieqaenoe § 96. Under the same drcumstances the reception or 
nitUm (Sti^e recognition of a minister was seen to involve the meet fiur- 
xraracntatiTe reaching consequences, affecting as it clearly might the 
Pablio Agent: clium of the sender to sovereignty. So, until the formal 
md^ A^t recognition of the independence of the United Provinces 
■onitiniBed. by the Peace of Westphalia, Spanish ambassadors were 
^ul^FtaStt. A<^<^ustomed to protest against the presence at the state 
^jg-'^Stoiw. ceremonial of the coorts to which they were accredited 



IL Vtot&U, 

of the representatives of the Dutch. 



The rights § 97. The general protection afforded by mediasval 

Pablio^Agents Practice to international public agents was freely extended 
m oonne of to their successors of the following age, and the " Laws 
aBniinit,i»« of Nations" were recfularly invoked in support of their 
iT.eci-«. sacred character, but m many important respects practioe 
Giotiiii,i>ejtire with respect to legatine privileges had not yet hardened 
iii>. IL c 18. 4 into definite universally accepted principle. 

ot^^ ^^^ § ^^- (^) "^^ ^^^ ^^ ^^^ personal exemption of the 
al exemption ambassador himself from the operation of the criminal 
wfcdor frorn^ law of the state to which he was accredited were not 
theeriminal finally ascertained. 

Sforza, Duke of Milan, in 1533, tried and beheaded 

Aiefveiiie b 

case, 1533. Merveille, the French envoy at his Court, after decoying 
h\m into a duel in which the Frenchman killed his 
antagonist The justification offered on behalf of the 
Duke, which was grounded upon the fact that Merveille 
was only a secret agent, was by subsequent generations 
deemed insufficient. 
The oaae of Jq 1568 John Leslie, Bishop of Boss, a prelate of no 

of Bww, ?67l? small learning, appeared at York as one of the six 
delegates appointed by Mary Queen of Scots, then a 
refugee detained at Carlisle, to represent her cause before 
the Commission nominated by Elizabeth to investigate 
the complaints of the deposed Queen against her victorious 
rebellious subjects. He subsequently remained in London 
in the character of ambassador of Mary. Having re- 
peatedly engaged in intrigues for the release of his 
mistress, he was at length detected (1571) as a prime 
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mover in the fkmous plot which brought the Duke of 
Norfolk to the scaffold. The sequel is related by Camden. 
" But whereas by all the confessions of them all, yea and 
" of the Duke himselfe, the Bishop of Rosse was chained 
" as the plotter of the matter, it was seriously consulted 
" what should bee done with him, who was an Embassadour. 
" For whilest hee (as the manner of that sort of men is,) 
" thought it was lawfull for him to advance by any meanes 
** the affayres of his Prince, and that by the sacred and 
** inviolable priviledge of Embassadour hee was not to be 
"subjected to a forraine jurisdiction, he had now a good 
" while done many things turbulently, by giving fire to 
" rebellion, and holding nightly counsayles with the Elarle 
"of Southampton and others, and now lastly with the 
" English fugitives in the Netherlands, the Duke of Alva, 
" the Spaniard, and the Bishop of Rome, for invading of 
" England : It was therefore propounded to David Lewis, 
"Valentine Dale, William Drury, William Aubrey, and 
"Henry Jones, most learned Qvil Lawyers. 

" First, Whether an Embassadour which rayseth nbeUion 
againet the Prince to whom he is senU may enjoy the 
privHedgee of an Embassadour, and be not subject to 
"punishment as an enemy. They answered, that such an 
" Embassadour hath by the Law of Nations, and by the 
"Civil Law of the Romans, forfeited all the priviledges 
" of an Embassadour, and is to be subjected to punish- 
"ment. 

" Secondly, Whether the Minister or Procurator of a 
'* Prince whidi is deposed from his publique authority, 
" and in whose place another is inaugurate, may enjoy the 
** priviledges of an Embassadour. 

"They answer, If such a Prince have been lawfully 
" deposed* his procurator cannot challenge the priviledges 
of an Eknbassadour, for as much as none but absolute 
Princes, and such as have the prerogatives of Majesty, 
" can constitute Embassadours. 

Thirdly, Whether a Prince which hath come irUo 
another Prince his kingdom, and is kept under custody, 
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^may have his Procuraior: and whether he may he holdem 
'*/or an Embaeeadour. 

" They axmwefed, if sach a Prince haye not forte jtei 
** his Principality, he may have a ProcnraUNr : bat whether 
"that Procurator may be reputed for an EmbaBBadoor, 
that depended upon the authority of his Del^;ation. 
Fourthly, Whether if a Prince doe denounce to such a 
"Procurator and Prince under custody, that the sayd 
''Procurator shall from Ihenoeforth be no longer holden 
''for an Smbassadour, whether the sayd Ptoeurator may 
" by Law challenge the privHedges of on Emhassadour. 

''They answered, that the Prince may prohibite the 
" Embassadoor that he enter not into his kingdome, and 
''may command him to depart oat of his kingdome, if 
** hee containe not himself within the boands prescribed 
"to an Embassadoar: yet in the mean time he may 
''enjoy the priviledges of an Embassadoar according to 
"the authority to him delegated. 

" According to these answers of the learned Lawyers, 
"Rosse being called back from the Isle of ElyS and 
"sharply rebuked, it was denonnced unto him by the 
"Councell, that hee should no longer be acknowledged 
" for an Embassadour, but severely punished as one that 
"had well deserved it. He answered, That hee was an 
" Embassadour of an absolute Queene, and of one that was 
urytAstly deposed, and had according to his duty, carefully 
sought the delivery of his Princesse, and the safety of 
*'both kingdomes: That hee came into England with most 
"ample authority of an Embassadour, and that, upon 
"publike warrandies or safe conduct, which he had er* 
"hibited: and that the sacred priviledges of Embassadours 
" are by no meanes to be violated. Burghley most gravely 
"shewed him, that neither the priviledges of an Elm- 
"bassage, nor letters of publike warrandies can protect 
" Embassadors which offend against the publique Majesty, 
"but they are lyable to penall action: otherwise, lewd 

1 He h»d been i^pprehended and committed to the eosto^j of tli» 
Bishop of Elj. 
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''Embassadours might assayle the life of Princes withoat 
** punishment. He to the contrary obstinately maintayned« 
** that the priviledges of Embassadours have never beene 
* violated (to use his owne words,) Via juris, that is, By 
" way of Bight, but Via facti, that is. By way of Fact ; 
''and pleasantly wished them that hee might bee no 
"sharplier dealt withall, then were the English Em- 
''bassadours Throkmorton in France, and Randolph and 
** Tamworth in Scotland, who had raysed rebellions, and 
'* openly fostered them, and yet they endured no heavier 
** matter, but that they were commanded to depart within 

** certaine dayes prefixed." SS'lfji** ^ 

After this interview with the Council the Bishop was 
conveyed to the Tower of London, where being kept in 
close custody, he answered all questions put to him, but 
was ultimately merely ordered to quit the kingdom, whilst 
the Duke of Norfolk and other conspirators suffered death. bS^Jl'^ ^ 

The EngUsh Civilians were by no means alone in their Hemy iv.'s 
view of the rights belonging by strict law to the local SSSiMi't 
sovereign. " The ambassadors," said Henry IV. of France «Me, l(M>6. 
in 1603, when announcing his resolution in Bruneau's 
case, " are sacred by the right of nations : now they first 
** break them {sic), when they contrive any treason against 
" the State, or against the Prince to whom their Master 
''sent them; and therefore by consequence this right 
" ought not to secure them firom being sought out and 
" punished. Moreover, it is not to be presumed that they 
"are either ambassadors, or that they represent the 
''Sovereign who sends them, when they commit those 
"treacheries and infidelities which their Masters would 
" neither act nor avow. However, there is more generosity 
" in not using in this part the utmost rigour, but reserving 
" the advantage to chastise them without doing it." tkfSHX^vS! 

Chief Justice Coke shared the opinion of Henr}*, and Coka upon 
held that a foreign minister who should commit any crime pJi^USJ^ 
in England, which might be termed conb-a jus gentium the ambas- 
"as treason, felony, adulter}*", would thereby lose his 
privilege and render himself liable to punishment like 

12—2 
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OKiituLin. any private alieiL And in the case of 12. v. Owen in 1615 
the King's Attorney laid it down that by the law of 
nations an ambassador, who compassed the death of the 
king in whose land he was, could be condemned and 
executed for treason, although it was other¥rise in the 
case of any other species of treason, it being incumbent 
fRoikTSl ^ these to send him home for trial 
Mendoza'8 In 1584, however, Gentilis and Hottoman, on con- 

eaM, 15S4. saltation by Elizabeth's council as to the propriety of 
bringing to justice Mendoza, the Spanish ambassador, 
who had been detected in a conspiracy for the dethrone- 
ment of the Queen, advised that an ambassador was not 
wat^Law^ punishablo with death under the English law, but must 
be referred for punishment to his own sovereign. Mendoza 
Bediiutr*t was accordingly merely dismissed from the country'. The 
MutMH, cmwf Uke forbearance was shown by the Venetian (Jovemment 
wSS!mSLii in 1618 towards the Spanish ambassador, the Marquis de 
/aie^p.71 Bedmar, and practice from this time forward finally set 
in the direction of the fullest personal exemption of the 
ambassador from the local jurisdiction of the land to 
which he was accredited, the trend of events being 
powerfully assisted by the popularisation of the fiction 
of Exterritoriality, which was advanced by Grotius* as 

1 Philip's resentment in req»ect of this dismliwaJ (Csmden* EUt»^ 
Atmo 15S4) hazd^ Moords with the sentiments which he cxpiese e d on 
another ooossion. A criminml took refoge from jostioe in the honse of 
Bodoero, the Venetian ambassador at Madrid. An olBeer of jnstiee 
invited by the ambassador, speaking from a window, to enter the hooss 
was assanlted and driven oat by servants of the Embassy. The pdliee 
aathorities retoming in foree found the ambassador and his suite 
prepared for reeistanoe, bat eontrived to seise without violence sevend 
offenden. One of the prisoners, a relative of the ambassador, was 
condemned to be beheaded, and several subordinates vrere hanged or 
flogged. Philip wrote to Yoiice and other powers expressing his desire 
that when his ambassadors eoumiitted any crime unworthy of their 
station they should be stripped of their privileges and judged by the laws 
of the kingdom where they resided. (Ward, n. 558: De Callitos, 
Manitrt de Nigoeier, n. 894.) Whatever may be thought of Philip IL's 
good faith in the matter, the ineident deariy belongs to a period before 
the privileges of the iuite of an ambassador were acknowledged. 

* Quart omnino ita eemeot pUicui$$€ geniihu$ vt comwntnh mm qui 



mrouraos or crnauunoKAJL uiw. ISl 
the phihwphic suppoct of the must exlieftsit^^ kgafem 



§ 99 {l\ Wlien doobts were jei ejqpiessed m Milium* i/^l ^^£f^ 
tethre qvarten ooooenung the peieoiMd inTiokbililT ^^tSiMMiw^ 



the ■mhewiidor hiirwrff, it vms natorml that the pnTikgee gy/» 

of hk reskfenoe shookl sdll be deemed to aflbid mailer 

for diwrnwion. A fracas haTing ansen at Valladoiid mlt> ;0iealjji 

1601 betweoi some Spaniards and a partY of batham ^^ ifS! 

belonging to the French embassy, the Frenchmen killed 

two of their assailants. Thereupon the house of the 

French ambassador, the Count de la Rochepot, was forced, 

and a number of the members of his suite, including his 

nephew, were carried off to prison\ The ambassador 

▼ehementlj protesting, the difference was only settled by 

the intervention of the Pope, who obtained the deliTer)* 

of the prisoners to himself at Borne, when they were 

handed over to Bethune, the French ambassador there im.*«^w.«.,^ 

resident. i?iSt 

In general, however, the sanctity of the ambassador's Tbt rMil lo 
A^tol, otherwise than as a sanctuar}* for native criminals', ^p ia n^ 
was at once theoretically recognised and in practice tSSirS'^^ 
respected The right of the ambassador to conduct within milM« 
the walls of his residence public service according to the 



facHTif in aUeno territario exiitenUm ^um loci Urritorio Mul^iett, «m- 
cqfUomem paUrttur in Ugatii^ ut qui aieut JUtiam quadam habintur fro 
perwomit wdtientium {Senatugfaeiem tecum attuUralt auetoriiat$m 
r$ipuhlicae, ait d€ legato quodam J/. TulUua) ita etiam ^etione eimilt 
eomtOtuenntur quaei extra territorium. Unde et eivili jure populi apud 
quem vivunt mm teneniur; De Jure Belli ac PaeiSt Lib. ii. e. 18. ■• 4. 
Orotiiis admiU an exoeptioo in ih« oaae of extr«int naoMtitj and rulm 
thai **fto prarant anj imminenl dangtr an ambatiador maj bt bolb 
*^ impriaoned and examined." Ward poinU oot that the ambigoity of 
the word Upatus (aa applied to a poblie ambaeeadar and to a Boman 
legate) had, when Boman Law wae ttiU freely dted, an important efleet 
in iMtrinting the advanee of eoneeptiona aa to the righte of ambaaeadore. 
(Ward, Law ef Natiane, ii. 690.) 

> Compare Bodoaro't caee. The eoineidenee aSorda etronf proof of 
the Spaniah lesal Tiew. 

* For the denial of the existenee of nnjjut megll nnder Interoatiooal 
Law aee Orotiaa, Dejure Betti ae Paeit, Uh, u. a. 18. ■. 8. 



182 THE SCIENCB OF INTERNATIONAL LAW. 

ritual of his own communion was denied by Philip IL 

to Mann, the representative of Elizabeth (1568), but this 

highly valued privilege was even by his contemporaries 

mSkLJ^mf generally admitted, although subject to the limitation 

siSSSlaSrtmd that domcstics only should be allowed to attend. 

kitFtmeUmt, 

(e) The piiTi- § 100 (c). The general consensus of contemporary 
iSbuiador'B opinion as expressed in the no little discussion provoked 
"^^J^ by the Valladolid incident seems, according to the Bishop 
Contaimo- ^^ Bodez, to have been adverse to other than the narrowest 
nryo^alxm interpretation of the privilecres of the suite of an am- 

M to Uie ease . 

oftheGoont bassador. ''It is true, said they, that an Ambassador 
voVft smuote " ^**^ alone right of Sovereign Justice in his Palace ; but 
1601. * '' the people of his train are subject to the Justice of the 

" estate in which they are, for those faults they commit 
" out of his palace ; and so if they be taken out of it, their 
''Process may be made: and though it be known that 
" this rigour is not generally observed, and that the respect 
"bom to the Ambassador's person extends to all those 
"that follow him; yet however this is a courtesie, and 
" not a right. But notwithstauding it is not permitted to 
" go seek the Criminal in the Palace of the Ambassador, 
" which is a sacred place, and a certain Sanctuary for his 
" people ; yet ought it not however to be abused or made 
" a retreat for wicked persons, nor give Sanctuary to the 
" Subjects of a Prince against the Laws and Justice of his 
" Realm ; for in such cases, on complaint to his Master, he 
SfaZ^^m." *' is obUged to do reason." 

Bnmeaa'8 In 1605 the privileges of the ambassador's suite in 

^*"®» • respect of the local criminal law came up for examination 
at the Court of France. Bruneau, the Secretary of Don 
Balthazar y Zuniga, the Spanish ambassador in Paris, 
was detected in an intrigue with Mairargues, a Provencal 
gentleman, for the betrayal by the latter to the Spaniards 
of the city of Marseilles. Mairargues was, under sentence 
of the Parliament of Paris, beheaded and quartered as a 
traitor. The Secretary was arrested, but the ambassador 
hotly complained of his incarceration as a violation of the 
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droit des gens, and process against the culprit was stayed HSffjiSSSSm. 
by direct command of the French king. 'i- ^'^ 

The Spaniards were in 1621 less courteous to the The otie of 
French. Two alguazils having been killed by servants S^hTcSnt 
of the French ambassador, the Count du Fargis, in the dn Fkxgii» 
course of a contest arising out of a dispute as to the legal 
possession of a house at Madrid, the King of Spain ordered 
that, whilst the person of the ambassador himself should 
be respected, any of his servants found otherwise than in 
their master^s presence should be seized and imprisoned. 
The individuals arrested were not released until the 
arrival at the Spanish Court of a French Extraordinaiy 
Ambassador, the Marshal de Bassompierre. JfSSSiJ^m. 

Sully, who denounces as a flagrant breach of the droit mSSSSUS^ 



des gens the conduct of the Spaniards in the matter of S^«S!!?p72l 
the Count de la Bochepot's servants, was himself ^woj^ljj^jjj^ 
years later the hero of an incident which raised the ^ an un- 
question of the jurisdiction over the members of 9>^}^wemSbi 
ambassador's suite in another aspect. ^'!2Si*" 

Combaut, a member of the suite which accompanied iiiiM.d«Ariiik 
Sully, then the Marquis de Bosny, upon his fitmous 
emlM»y to James I., having killed an Englishman in a ^^HJ^ilg^ 
disgraceful brawl in a London brothel, the ambassador 
caused the culprit to be forthwith tried and condemned 
to death by a council of members of the embassy sitting 
within the walls of the ambassadors hdtd. To the 
representations of the Mayor of London, to whom he 
applied for the execution of the sentence, SuUy answered 
by handing over the prisoner to be dealt with according 
to Elnglish law. James therefore exercising in favour of 
the prisoner the prerogative of pardon, the Frenchmen 
complained of the proceeding as an infringement of the 
rights of their own monarcL On the other hand, the 
judicial proceedings within the walls of the embassy were 
as little conformable with the opinion of Grotius* and with 
later international practice. m!m^ 

^ Ip$e autem UgatuM an juriidietionem kabeat in familiam tiMM, eUam 
Jm oiyli t« dotRO sua pro quihutvU to eo^fugientibmi, tx eonetssione pendei 
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AmbMsadon The ambassadors neeotiatiiiij: at Monster voluntarily 

aft Mnnsiflr • • 

gaaendiu ihe surrendered the jurisdiction over their servants to the 
^J^J^fcS^ri* ™*^toi^^68 of the town. 



UM^putn. § 101 (d). The privileges of the ambassador and his 

W^*j*®^^ suite in respect of the local civil jurisdiction remained 
the ambM- ill-defined. Brunus, whilst ascribing to the public agent 
9^^^ a special privilege in respect of suits upon home debts 
pradaely de- contracted before his appointment, seems to admit a veiy 
BruBOM^DeLt^fO' ^^^^ exemption with regard to liabilities contracted or 
«MAiit,Lib.iT. attaching during the course of the embassy. Orotius 
recognises the complete exemption of the ambassador 
from civil coercion either in person or property, but in an 
Qt&ttaa,2kjurt apologetic fiushion which appears to cover a personal 
il^nfc^Sti^ opinion rather than an acknowledged usage. 

(e) Tbe looal § 1^02 (a). The local character of legatine privileges 
^2^^ ®.^ seems to have been generally recognised during the six- 
kgw leoog. teenth century. The murder upon the Po by contrivance 
^"^ of the Imperial governor of the Milanese of Rin9on and 

Bin9on and Fregoze, the envoys of Francis L to the Sultan, excited 
Fi^goze. much adverse comment, but Orotius laid it down without 
hesitation that the law dictating the inviolability of public 
agents ''doth not oblige those through whose territories 
mjmtBtttiae ** ambassadors presume to pass without their permission 
e.18. **{vema)r The Queen of Hungary endeavoured to inter- 

cept Henry IL's ambassador, the Mareschal St Andr^, 
upon his return from a mission to Edward VL of England. 
The ambassador of Selim IL to France was arrested at 
Venice, and the proceeding was justified on the ground that 
'' a sovereign power need not recognise a public Minister 
''as such, unless it is to him that his credentials are 
wieqnefort^Lin. ** addrcssed." 

(iT)Thelaw- § 103. The limited admission of the exterritorial 
sm^^leara ^i^^ ^^ sovereigns and public agents implies the recog- 
in the treat, nition in the local sovereign of very full authority to deal 

tju» apud quern agit. Ittud enimjurii gentium non est. De Jure BelU ac 
PacU, Lib. n. o. 18. a. 8. 
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with the ordinary passing or resident foreigner. Suchmentby 
authority was in fact habitually exercised in the Beforma- tonlgn so- 

tion Age. joomer. 

In this particular, however, States had come to 
recognise the need for careful regard of legal principles. 
The fact finds interesting illustration in the attitude 
taken up by Spain towards the EInglish plunderers of 
Philip IL's American possessions. The famous John 
Oxenham having in 1578 &llen into Spanish hands Oxenham's 
was, when tried at Lima, asked whether he had his ^•■^ ^'^* 
Queen's authority for entering the King of Spain's 
dominions, and on the non-production of any commission 
was put to death as ''a pirate and common enemy o(cmdn,Bix,iL 
" mankind." The question, coupled with the action of the 
Spaniards in other instances where the royal commission 
was forthcoming, proves the advised regularity of the 
proceedings of the Spanish judges. 

When in 1664 the English Ck>urt of Queen's Bench 
directly ruled that a foreigner coming into Great Britain 
and remaining under the protection of the British Crown 
was a British subject, the judgment merely declared old Ths Qaaker'ii 
standing well recognised international practice. **"^ 



§ 104. One marked feature which characterised the (▼) ^J*^^* 
international relations of the Reformation Age cannot netvistie of 
be overlooked. When the perfidious assassination of oppo- SS^^J? 
nents was lauded as an act of heroism alike by Catholic the Intar- 
and Protestant divines, it was littie wonder that amongst ^^^S^tlMi * 
laymen treachery everywhere prevailed. William the Age.^^ 
Silent, Heniy IIL and Heniy lY. were but more con- of 



spicuous victims of a state of opinion which enabled ^|]|J' ^^ 
Philip XL of Spain to approve in his State despatches 
plots against the life of Elizabeth and to offer a public 
reward for tlie murder of Orange^; which permitted 

> For the Proelftmation of PhiUp and the reply of Orange see the 
iotemtiDg traet. Apologia ItUuhiuimi Prineipis WiUelmi Dti GraHa 
FrimeipU Anraieae. Apmd Car, Sy/riMm, Tifpograpkum Ordinum Hoi- 
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dSl^SS^ Gregory XIII. to sing a Te Deum for the Massacre of 

Gfotf^ifi* III. St Bartholomew. 

uarent. x. 170. j^^^ jjjj ^ iQ2i^ enraged at a sentence of outlawry 
pronounced by the Genoese upon Claude Marini, a (Genoese 
who had entered his service, not only ordered the seizure 
of the property of all Genoese merchants found within 
French dominions, but offered by public ordinance a reward 
of 60,000 francs to any person who should prove that he 
had killed any one of those who took part in pronouncing 

Fnmfti^u,ta, sentence upon Marmi. 

Decay of Francis L affected amongst monarcha to represent the 

^^'^^ ideas of Cbivahy. If Francis "lost all but honour'* at 
Pa via, honest men of to-day must hold that he lost honour 
itself at Madrid, when he swore in most solemn fashion 
to observe the terms of a treaty which he had already 

grare^^sn. deliberately resolved to repudiate upon securing the 

iMpLtr.t.m, liberation from captivity, which was the price of its 
acceptance. A contemporary soldier could see that, if 
Francis was unable on recovering his freedom to carry out 
the terms of the stipulation whereby he had obtained his 

iSdtodS?***^ release, he was in honour bound to return to his confine- 

Lrarent. x. tss. ment But the Pope himself, the titular guardian of the 
world's morality, approved the proceedings of Francis by 
promptly absolving him from the observance of his oath ; 
and the action of the French king only too well accorded 
with the regular practice of the age. The successors of 
Edward IIL and Bertrand had become pupils in the school 

Rohutaao, HUL of MachiavcUL Subsequent Popes imitated the conduct 

>^ of Clement in dissolving the bonds of faith solemnly 

pledged. Charles V. claimed for the Emperor a like 
authority, and annulled the bond granted by Maurice and 

RobertMm. J7M. the Elcctor of Brandonburg to the Landgrave of Hesse. 

Jw. " ** **'"*Here and there the voice of a Bodin, a Montaigne, a^ 
Tavannes or a Sully might be raised in protest, but tb 
great body of the statesmen of the period confessed aa< 

Lanrait, z. sia acted upon the opinion that nothine which profits 

4j,i67. ' ' unjust. When Charles V. in 1539 accepted the invitatio' 
of Francis to pass through French territory on his wi 




MirtaaM 
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from Spun to the Netherlands, Triboulet, the Court fool 
of Francis, wrote on his master's tablets, "Charles is a 
greater fool than I am." " How so," queried Francis, " if 
I let him travel in safety through my dominions V "In 
that case," came the ready reply, "I will put out the 
name of Charles, and put in that of Francis." They were B»aftiid,cm». 
not all titular fools who at the French Court held and ^SJ^Tr^ao. 
expressed the like opinion. fUSI^u^l 

The diplomacy of the age of Elizabeth covering an Low tone of 
organised system of corruption, espionage and petty deceit *P*^""*^* 
lent force to Wotton's subsequent &mous definition of an 
ambassador as " a good man sent abroad to lie on behalf 
of his country." 

§ 105. Under these circumstances surprise is not (yi) Fre- 
excited by the large part played in the age by the rude ^|^^^ to 
method of Reprisals. Eepriiili, 

In many instances the grant took the protective form, m a immiiiv 
In 1563 PhiUp IL seized English merchant ships in <>'?'«*«««» 
Andalusia in reprisals for the capture of Spanish vessels cuBin,£u&L 
by the Elnglish when pursuing the FrencL In 1568 
a number of Spanish ships carrying a large sum of 
money to the Netherlands having been driven into 
Plymouth, Falmouth and Southampton by French priva- 
teers, Elizabeth detained the money. Her object was 
doubtless to hamper the action of the Duke of Alva by 
the cutting off of his pecuniary supplies, but Elizabeth 
sought to justify her conduct on the ground that the 
money was the property of Genoese and other Italian 
merchants from whom she thought proper to borrow 
it, and as a matter of &ct it was in the long run 
repaid to these proprietors. Alva, however, took up 
the matter hotly, confiscated all English goods and made 
prisoners all Englishmen in the Netherlands. Similar 
action was taken in the ports of Spain. Elizabeth 
replied by attacking the goods and persons of Nether- 



landers in England. In 1573 on the settlement of theouiii4w,jEiis.L 
dispute Elizabeth restored to Alva the property of the 
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Netherlanders after satisfiEK^tion of the damages of English 

ouaidm,jsiiM. iL merchants. 

These were but two amongst many sach incidents 
occurring in time of nominal peace. 

and as a form On occasion the issue of reprisab assumed a more 

^J^^ directly warlike guise. 

Thus in 1563 "By publicke Proclamation liberty was 
" given to all Frenchmen to invade all Englishmen, take, 
''and rob them, as long as they should hold Newhaven. 
"The same liberty the Queene of England likewise 
"graunted to the English, that they might hold all 
"Frenchmen (except those that dwelt in London) for 

^i«jflw. fif u enemies, as long as they should detaine CaUoe." This 
proceeding occasioned the appearance on the seas of a 
great fleet of English privateers, which pushed their 
"piratical insolency" even against the Spaniards. 

(/3) The Law § 106. The Age of the Reformation was an age of 

$hei^ of ^^ *^^ ^^ ^^^"^ ^^ particular atrocity. The very religious 
theBeforma- fervour, which had in mediseval days enlisted united 
ofmr,^d Christendom in crusading warfare, worked, when union 
dTwrnof no longer existed, havoc in international practice. The 
afcroeity. old time iuiy against the Paynim had expired in Saint 
A legiqr of Louis. It left its traces merely in the old time memories 
?l™tr- which were invoked in vain to induce common Christian 

SImm^ iil SbL 

%ggffyygf action against the ever present Turkish Terror, in the 
, TiiL m. exclamations of the orthodox when the galleys of Barbarossa 
appeared at Nice to support Frauds L against the Most 
Catholic Monarch, and in the ardour which waned slowly 
out in expeditions to Tunis and Algiers and the struggles 
of the Knights of St John. The Holy Father still banned 
with heretics traders who sold arms to Turks and Saracens, 
but the ambassadors of Charles, Ferdinand and the Vene- 
tians followed at no long distance those of Francis to the 
Porte. Henry IV. made it a point of policy to secure by 
capitulation with the Sultan special advantages for the 
French flag. And every day more surely the Turk became 
a factor merely political in European counsels. The zeal 
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of the crusader remained, however, although diverted to 
other objects. The Papacy had failed in practice to realise 
the ideal of the one World Judge, but the Crusades, the 
World Church's handiwork, handed down a legacy of 
fighting foith, whether to John Knox or to Ignatius Loyola. 
Men fought for the Pope or for Reform, and they fought 
as they thought, sullenly or passionately, but always 
fiercely. 

§ 107. In the war practice of the struggle between The Ibger- 
Frands L and Charles V. and their immediate successors ^.^a""**^ 

of the Age of 

we may trace the lingering influences of the ideas of the Chivaby leen 
Age of Chivahy. Jj th^^. 

Heralds were still commonly employed to declare war. P^^'S^^'^^ ^ 
In 1555 Norris as the herald of Mary of England declared inegMfort, The 



war on Henry IL of France. In 1595 heralds proclaimed ki$1SSSSSt!^ 
Henry I Y.'s declaration of war a&fainst Philip II. at the batiim anr 
Spanish frontiers'. Francis I. in 1528 sent a herald to^«M> 



opanisn ironners'. i^rancis i. m lozo sent a neraia U)plw^ ^ 
carry to Charles a cartel of personal defiance. In 1537 ^ £LJuA %f 
a herald summoned Charles in the character of Count of Jf*'**"*^'' 
Artois and Flanders to appear as recalcitrant vassal atS^^^ 
Fans. iL»i,ai^Mst 

For purposes of necessary temporary mtercourse be- and other 
tween belligerents the trumpeter and drummer had sac- P^^ 
oeeded to the privileges of the herald. ^SSSL.'** 



« 



« 



to the capture and ransom of prisoners as to the chief ment of 
source of profit of a campaign. Noble commanders, ?"****•"• 
however, held the view of Marshal Montluc that " It is a 
great baseness to flea men to the bones, when they are 
persons of honour and bear arms; especially in a war 
*' betwixt Prince and Prince, which is rather out of sport 
** than unkindness to one another." Prisoners too poor to i£!£l^!!!in. 

» 

^ In 15S8, the temi-berberoos mler of MoeooTj ** woald not heeie " 
from Sbr Jerome Bowee, the Brituh Speeiml Ambeseador, '* thet it wet 
ool the pert of • Christian, nor allowmhle by the Uw of Nations to 
eiereiae hoet&ity withoot warre denooneed, and to make warre beffoie 
■oeh time as hee from whom the injoxy began, bee warned to reeom- 
pcnee the wrong, and to sbst a i ne therefrom." Camden, ElU. in. M. 



•« 
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ransom themselves were by virtue of this order nneon- 
Moirtte cmm- ditionally released, being simply turned adrift without any 
cSSSii'jS^ provision for their subsistence. Liberation under parole 
Jff^^. ^^ * well recognised institution. It is further note- 
popnlarity of worthy that Montluc, although he regularly employed the 
yimpojiB, ^^™^' shared the prej udice of Bayard against the harquebuz^ 
■SSSnfejMi ^^ ^^^^ between belligerents was by combatants of 

(4^tbepnd8e the Reformation Age generally condemned as unworthy 
Sl^*^*^ of a great prince or a gentleman. The « Law of ArmC 
J2jjsg^^»^ which protected the messenger sent to parley, also enforced 
ocrioo.Tii.s. ^^® terms of capitulation*. And "good" was opposed to 
(SJmSb q^ " ®^ " ^^ ('* bonne guerre, la mauvaise guerre). 
^wi of la But the ideas of the Captal de Buch and of Bayard 

and la moil. Struggled in singular feshion in the sixteenth century 
j^^H^JI^^j^ with conceptions of other ages. 

Combination A striking incident firom time to time suggests the 

hnmanitaxian existence in germ of modem humanitarian influences. 

^^®M Thus the Duke of Ouise reaped particular glory by his 

^^SfSiSli' kindly treatment of frost-bitten Lnperialist wounded left 

m.vi, behind upon the raismg of the siege of Metz (1552). So 

too in 1521 it was, upon the intervention of Cardinal 

Wolsey, agreed by a remarkable treaty between Charles V. 

and Francis that the subjects of either prince who should 

be engaged in fishing upon the sea should until the end 

of January 1522 be free from any molestation. And this 

instance of international care for a poor and deserving 

jhplt^.'lSS. class of men does not stand alone'. 

with the But, on the other hand, feature after feature of the 

ttvalbellige- war-practice of the period recalls the worst medieval 

rent preoe- precedents. 

1 Bayard, wlien lying mortally woonded by a harqueboz shot, thanked 
God that he had never shown men^ to a moaketeer. With Montlao the 
harqueboz was ** the devil's invention." 

* Thns Dutch troops surrendering in Hoy were protected by the 
Spanish commanders by force against their allies, the Lidgeois. Orotios, 
if lit. IV. 864. 

* Drake, however, when "singeing the King off Spain's beard" in 
1571i homed fisherman's boats and nets all along the Spanish coast. 
Camdeu, Elit. Anno li>S7. 
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The utmost severity was shown by besiegers of forti- i. striotneM 
fied places. So countrymen bringing provisions for the jl^^^ ^ 
relief of the besieged were hanged without mercy, whilst 
*< useless mouths" expelled by their fellow townsmen JJJJgJg;^**" 
perished miserably between the walls and the lines of Q^^^pc^ 
the enemy. To rashly resist the fire of cannon was, StrSMunT' 
according to the general view of the "law of arms/' to£«ML^is. 
expose all the inhabitants of the town to death. >"•«». 

In 1580 the fort of Smerwick held by a combined 
foice of Spaniards and revolted Irish surrendered at 
discretion to Lord A. Grey. A council of EInglish officers 
oyerruled the objections of their chief; the Irish prisoners 
were hanged and the Spaniards were put promiscuously 
to the sword, the captains only being saved. This pro- 
ceeding was specially justified on the ground that, whilst 
the numbers of the prisoners equalled those of the captors, 
the EInglish were destitute of victuals, and a strong force 
of rebels was in the immediate neighbourhood. Apart^ aS^i^iP^ 
however, firom this excuse, the butchery was by no means 
unique in its day. 

Stormed cities were regularly the scenes of wild 9. Deliberate 
carnage. The cruelty of belligerents in this respect was JJ^JJS 
often deliberate. Montlnc unhesitatingly justified his pro- oarried 1^ 
ceedings upon the assault of Capistrano and Rabasteins, ^^|^ com- 
where all within the walls, save a few women, were "to 5?*^^^'^^ 
strike terror into the country" put to the sword*. Upon the 
capture of Rome by the troops of Bourbon (1527) neither 
age, character nor sex protected from injury, and for several tm^ckmrimv^ 
months the insolence of the soldiery remained unabated 8iciiiM.TL74 
Upon the capture of Dttren the Emperor indeed gave 
orders that the assailants should, on pain of death, spare 
all the women and children, and these were recommended 
to take refuge in the church, but the place was given over cm r tt^ m ^ t m e t 
to pillage and burnt, and the general body of the in- ft,Sii,m |J^ 
perished. llPiJf ^'^^ ^^ 

A single sentence, in fine, sufficiently describes the 

* TIm flipeniardt at Smerwick were tlaogbtered *' for a terror." 
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8. AbsMioe of character of the war-practice of the age : the distinction 
betweenmn- between combatants and non-combatants remained to be 
batantsand drawn. When Marshal de Brissac negotiated in 1562 
bfttaata. with the Spanish opposing generals for the exemption of 

peasants from the scourge of hostile operations he could 
LMnBt.x.»a. only appeal for a precedent to the conduct of Xenophon's 
m^LdiSioig,!. ideal Cyrua Sully himself wrote of la sexe qui sont les 

maJheureux droits de la guerre. 

Specsial mya- § 108. The generals of the Reformation Age justified 

^^1 Wan of special severity in the waging of Civil War. "It is not," 

the period. ^^ Montluc, " in this case as in a foreign war, when men 

'* fight for love and honour ; but in a Civil War, we must 

"either be master or man, being we live as it were all 

"under a roof; and that's the reason why we must 

JS^fMu. " proceed with rigour and cruelty." 

The French Where religious fanaticism reinforced political resent- 

^nof Be- jj^^j^i there was no limit to the barbarity of the rough 

¥m!^nt%», soldiery. Castelnau, Sully and other eye-witnesses draw 

^Sn^^*" a tragic picture of the scenes enacted during the struggle 

with the Huguenots. Nothing was sacred from the hands 

of the plunderer, not even the sepulchres of the dead. 

The Huguenot leader Piles wasted P^rigord with fire and 

sword in revenge, as he said, for the death of certain of 

SSS^^*^ his co-religionists, who had fallen in open battle. When 

Rouen fell (1562) before the forces of the Crown, the 

captured city was, in defiance of the plighted word of the 

king, and of the strenuous exertions of Qmse, submitted 

^SSi^vv^ during eight days to a wild and indiscriminate sack ; the 



W9 

DftViu^cirii very courtiers shared in the pillage, and a price was set 

P.T& on the heads of the hapless inhabitants. Catholics and 

SSSfS'nir Huguenots alike looted the towns and villages of Nor^ 

Da^ cMi mandy, and drove the wretched natives to live like wild 

^sH beasts in caves aud savage fieustnesses. The Baron of 

Adrets took Momas under capitulation, but nevertheless 

ordered the garrison of the castle to be thrown firom the 

walls; when some miserable wretches seized in their 

agony upon the bars of the windows bom. which they 
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were hurled, their hands were lopped off by their merciless 
tormentora Fifky persons met the same fete at Mont- 2!SI!^m4- 
brison^ Cond^ himself was shot at Jamac after giving mL9,tn. 
up his sword as a prisoner of war. Montluc, canying Moothie. c^a*. 
Mont84g«r and other places by assault, hanged theaS&«*-»'- 
survivors of the storm, and put to death prisoners who, 
as at Larochechalais, had surrendered at discretion. It is 
characteristic of the period that the relentlessness of the 
Marshal excited the special commendation of the Holy 
Father Gregory. Both parties shamefully violated their £;J^^^*" 
publicly pledged faith. "^ 

So, too, in the Low Country Wars the fight was to** The Low- 
the death. In the days of Alva the Spaniard used but ^^^^ 
little mercy. Pillage and devastation reigned in the open GnMn^Annau, 
field ; and siege after siege terminated in a scene of wild f^^jf'."*^. 
licence and savage butchery. When Zutphen fell before gin'l^ijj- ^ 
the son of Alva in 1572, no distinction of sex or AgoJS!!£9.m.9L 
stayed the hands of slaughter, and similar deeds of horror oifMim^Anmmu, 
were enacted at Rotterdam, at Maestricht, and at Ant- UMthrogiio. 

IFcrv in 

werp. The body of the Dutch leader, Schenck, fallen in SSa^^Jt^JSt 
an attack on Nymwegen, was exposed to popular insult, "••*'"•"' 
and left unburied for two yeara Acts like these provoked Jsj^^***" 
reprisals. Captives from Nymwegen suffered for the '^'^•^ «*• ^^ 
contumely offered to Schenck, and the Dutch were soon 
little behind in the ways of cruelty. Spanish discipline, orociM, am. %. 
relaxed among the unpaid troops of Alva, perished B«tiT0|[ik^ 
altogether with the Duke of Parma in 1592. His successor ^^«^pp>iMi. 
had a strange experience. ** He began," writes Grotius, ^^^^ "'*^- 
^U> abolish all the customs of war." Count Mansfeld, 
thereupon, ''made it a law, that all prisoners taken in 
** war should be condemned to some corporal punishment, 
"and so should all that assisted the enemy, by pay- 
" ment of contribution." The consequences were notabla 
Prisonera taken by both sides being forthwith hanged, 
the soldiery deserted in crowds, or fled at the first onset. 
A natural revulsion of feeling ensued. ''These things 

* In 6Mh instance croelties practised upon Huguenots were urged to 
exeoie theee acts of emeltj. 

W. 13 
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made them admire Antiquity, in the obedience of the 
present times, and at last made them return to their 
old customs, to redeem their lands with tribute, to make 
** exchange of prisoners; and that he who ransom'd himself 
'* should, for the same, give a month's pay/' And " the 
Laws of Arms" were reestablished Spanish discipline 
was restored by Spinola in 1604 by a ef3n9tem of exact 
reward and severe punishment. But the unhappy Nether- 
lands in the interim had suffered hardly. Prince Maurice 
did all in his power to restrain his men, and sometimes 
with success, but from time to time they broke free from 
control, and pillaged and wasted with fire and sword. 
The troops of Mansfield spoiled and plundered, and used 
every kind of licentiousness, while the Holland horsemen 
carried their in&my far into the neutral German land. 
Grotius marks it as a display of singular continence that 
reinforcements, recovering a town firom the hands of plun- 
derers, should restore to its original owners the booty 
taken frt)m the townsmen. On occasion the honour of 
Spanish commanders protected frt>m insult a capitulating 
garrison; but a Spanish archduke hanged twelve sick 
Dutch soldiers made prisoners on a stranded vessel, alleg- 
ing the pitiful plea that they were taken at sea, where 
there were no laws of arms to be observed. This last 
proceeding called down, as was to be expected, the prompt 
reprisals of Maurice; but within a little interval the Dutch 
themselves instructed their admiral to drown without pity 
all Spanish prisoners made at sea, an instruction only too 
fiuthfully followed. 

A struggle on these terms worked its natural end. 
Men grew sick by force of very satiety, and, wearied to 
sheer exhaustion, the combatants at last laid down their 
arms (1609). 

The story of the Thirty Tears* War will live for ever 
as a tale of hoiTor. Twelve hours after the fall of 
ilagdeburg 20,000 men, women, and children lay charred 
and blackened corpses amidst the ashes of the hapless city. 
The Walloons gave little quarter, and their Croatian allies 
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none. A few hundred women and children of all Magde- 
burg were preserved in a single church to receive their 
lives fix>m Tilly. Magdeburg was not alone in the fierce- stttdtsk iniai- 
ness of her visitation. During the siege of Leipsic Tilly's ^u- * 
soldiery exercised the wildest licentiousness and cruelty in 
the surrounding towns: men and women were stripped, 
scoui^ged, cropped, yoked, and submitted to such freaks of /map-iso. 
unrestrained barbarity as sicken the heart by their bare 
recital The Imperialists under Colonel Gotze wreaked a 
frightful revenge for the reception of a few Swedish 
horse in some Pomeranian villages; men were tortured, 
women outraged, the very children smothered in their 
refuges in the cellars with burning straw, until at last iMd. p. m. 
the smoke of universal conflagration in mercy covered 
the scene. 

Tilly and the Imperialists enjoyed no monopoly of '*«.p.Joa 
cruelty. Qustavus himself was mild and humane, but 
ailer his &11 at Liitzen the Swedish commanders soon 
came little behind their opponents in the ingenuity of 
unchecked devilry. 

There was need indeed for the voice of a Grotius to 
call men back to temperamenta juris belli. 

§ 109. In the Middle Ages, Neutrality had in name (7) The Law 
as in fact been practically unknown. During the greater i{*^Keatnaity 
part of the sixteenth century the conception was hardly m the oon- 
more &iniliar. Neutrality indeed as the condition of tiddar^AMs 
particular territory specifically exempted from the opera- ^^^l**^^ 
tioDs of war was as well recognised by the negotiators of nuaooc, rr. l 
Charles V. and Francis I. as by Maurice and Spinola ; J^jijjjjj^'^ 
but down to the close of the century the subjects of states p<^«,virti«». 
not directly engaged in any existing war were non-hostes ^ ^ 
or medii in bdlo\ and Grotius could sum up in one short ^!S!!>«»f'/«'^ 
chapter their admitted rights and obligations. "■- ^^* 

* In the Act giTen by Fnncis I. in 1536 for the protection of the 
tenitoriee of the Duke of Lorraine the lends in qoestion are deiignited 
as " neatraa." Domont, it. 2. 137. The treaty of 1523 between Franeta L 

13—2 
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2. The eha- § 110. The character of the wars of the period mill- 

'^^^f t^ tated against any rapid advance of opinion as to nentral 



period mili- duty. Not merely did Christendom recognise no obliga- 
the n^id ^^^^ ^^ ^^^ P^^ ^^ ^^7 pnnce to stand neater in the great 
spradof contest of relieious parties, but the active assistance of 

Bwiot views fts , 

to neatna belligerents of his own communion was popularly deemed 

^^' a duty incumbent on every Christian prince, and amongst 

sovereigns only an irresolute Scottish James had real qualms 

w«hroo4Ljre- of couscience concerning the morality of interference be- 
tween a subject and his king. Englishmen cried shame 

RuBbworth, Hu- whcu Charlcs I. lent men-of-war to his French brother-in- 

Dam-a9(Ed.' law for the subjection of the Huguenots, but they thought 
it no harm that regiment after regiment of their fellow- 
countrymen was enlisted by the royal authority, or at 
least by the royal permission, for the service of the Dutch 
against the Spaniards, with whom England was nominally 
at peace ; that Elizabeth received Havre as the price of 
assistance granted to the revolted French Protestants ; or 
that six thousand Scots under the Mcu^quis of Hamilton 
fought for German Protestantism against the Eknperor. 

In 1587 an army of 40,000 men raised by the 
Protestant princes of Germany for the support of the 
Huguenots was commanded by the Emperor Rudolph to 
disband, as having been levied without licence. The 
laeutenant-General to Prince Casimir answered in writing 
that, the enterprise being neither his, against the Empire, 
nor against the Kingdom of France, but for the relief of 
the oppressed confederates of the Protestant Princes, and 
the German nation having ever had liberty to enter them- 
selves into pay under whom they pleaded, provided that it 
were not against the Emperor nor his jurisdiction, he 
neither thought himself obliged to desist nor to disband 
the army, but would continue the business begun under 

Parfla. lira commissiou from his prince. The Emperor took no further 

" sil ^*""^'' action, and the expedition proceeded. 

and the Archdaohess Margaret reveals a fair conception of Neutrality as 
the condition of abstention from warlike operations. For similar later 
agreements see Dnmont, v. 1. 517, 527. 
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Orotius lays it down that, "It is the duty of those Ow>tiiii upon 
''that are not engaged in the wai* to sit still and do 
" nothing that may strengthen him that prosecutes an ill 
** cauae^ or hinder the motions of him that hath justice on 
"his side... .But in a dubious cause to behave themselves 
"alike to both parties; as in suffering them to pass ^'j^^^'^* 'X 
" through their country, to supply them with provisions, 
" and not to relieve the besieged." The calls of religious The pravalent 
partisanship were regularly offered as a sufficient excuse ^JI^J^j^ 
for intervention, and, in fine, the grant of assistance neatral duty 
limited in amount was generally, if not universally, deemed ^^^ atU- 
in no way incompatible with the maintenance of the ^^^•*<>^'*>^« 
peace-footing between the auxiliary sovereigo and the L^SZn^ 
raler against whom his forces were directed. Fmnce was 
not drawn directly into war with Spain when the Duke 
of Anjou accepted the governorship of the revolted 
Netherlanda It was not until 1595, when he had for RcmtroiUo. 
three years been fighting against Spanish troops in ^'^j^* <"• ^ 
alliance with the League, that Henry IV. declared war 
on Philip II. James L gave in 1603 permission to the it The per- 
Dutch to raise forces in Scotland ; and in 1620 the streets Fordgn En- 
of London were placarded with proclamations setting out ^Jjjj?^ 
the rojral licence given to " the Winter Bang," seemingly SSifciSSJ"./ 
under prior treaty, to enlist troops to a limited number ctcHriii^t' 
in the dominions of the English Crown. g^»- ^^ 

It may be that the doctrine concerning limited assist- 
ance prepared the way for stricter views, but, distinguishing 
between actual belligerency and active sympathy, it re- 
presents the very antithesis of the modem conception of 
Neutrality. 

§ 111. Neutral rights were as crudely conceived of as ': Keatnd 
were neutral obligations. mddjMn-^ 

The English, whilst insisting on the right of the "vail," ©•^▼•d of. 
made no attempt to prevent hostilities between belligerents {i^tJJ?** 
in the British seas; and in 1521 Cardinal Wolsey would *flotds little 
appear to have judged an express undertaking on the part ^^ 
of the Imperial and French belligerents necessary for the 
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JJ^»2^'« preaervation of the peace even in English harboais. By 
ptrial irtAty, the treaty contracted upon the intervention of Henxy VIIL 
^^^^* between Charles V. and Francis L : Conventum et condusum 

est, qtiod, dicto Bella durante, mdlus evbditus priricipam 
pratdictorum, intra Portua et Sinus Maris quoscumque^ 
Flumina, Ostia Fluminum, Ourgites, Aquas dulces, stationes 
Navium, et prassertim statianem wdgariter vocatam, les 
Dunes, aut alia Loca Maritima quaecumque Jurisdidioni 
dicti Regis Angliae suljecta, aliquant Navem Mercatariam, 
onerariam, armaiam vel non armatam, onustam seu vacuam, 
cujuscumque quantitatis aut oneris fuerit, de quacumque 
Katione eadem Navis extiterit, capere, spoliare, diripere, 
seu Merces, Victualia, aut armamenta quaecumque, ab 
eisdsni Navibus, aut earundem Nautis auferre, nee eisdem 
niH, violmUiam, aut mole^ationeni aliquam inferre passii, 
Qut debeat; sed quod liceat Navibus et Nautis quibus- 
ettmque, circa jLooa supradicta^ tuti, Uberi, et securi marari, 
fMOiMrf, H ad ancaran^ startt absque aguscumque alterius 
Natis armatae dictorum Principum^ aut alicujus eoruH- 
dem Subditi^ riolentia, im/estaiume^ aut molestia. In the 
same spirit it was further stipalated that no incorsk>n, 
depredatioa. burning, or other hostile opeFati<Mi should 
take place within the limits^ bounds^ territory, or juris- 
diction of the King of England beyond sea, and thai 
victuals t>n the way to» or persons fading with, Calais 
)i$r\'^v9r should not be intercepted. 

faitmVHli The conceplioiis of neutral rights actuating Elixabeth 

JJ^J^JjJ^y Tudor, if indeed her wQ«d$ may be taken as repvesenting 
^T mi ai w a her real %>{)aniott^ seem to hat^ been httk; if any, more 
*'''^*^^ advanwl 

In September. IC^S^ Fiance and Spain vere fcmially 
at piNiic^ Elisab^h neverlhelees instructed her ambas- 
^iDi^k>r Iv^ vvmpUiu to Hemy UL of France of the conduct 
v^\vrt;jau »euoh otfkiab in pc^Tenting the capture by her 
$hi^ v>f Spanbh |Nr^>|K«ty in w^Uer^ which v«fi^ obrioQ^y 
FW«ch. ^ H^ M;i^j^w^y sji pfcrtfcJDur^ fe."*^ writes Wafemghaai^ 
^wa ^^hatl t£r^ iMabr u^irtttkMiL of the <akiK^i»v whkh« 
eiiLl%r<^ a»i wv* Vy her ^ m^x rt^^ with the kes of 
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"their blood, and divers of their lives, she cannot but 
"think it a very hard point, that the strictness of law 
" should so fiu* prevail against good debts, and the respect 
" of professed friendship and good neighbourhood, as that 
" restitution of the ordnance of the same should be made 
" unto the enemy because the said galleasse ran on ground 
"within gunshot of Calais. Adding thereto also, the 
"strange demeanour towards her, of his subjects of 
" Newhaven, in the road whereof, one of the enemy's 
" vessels of the number of her fleet, beintr assailed by one sir f- ^^if^- 

o 'f iMiD to BIr K. 

" of her ships, the Lieutenant of the Town, as her Majesty J^*^ ®^ ^ 
" is informed, making himself in a manner a party against siaunmm 
" her with the enemy, planted his ordnance upon the sands <• ^^ 

iZ*\ %T ■■■ill ■ 1 

" and discharged the same upon her said ship." moSSote 

In October, 1588. upon the rumour of a scarcity in forWdden to 
Spain, Elizabeth called upon the King of France to beUigennte. 
prevent the exportation of com from France to Spanish ^^^^^f^^ 
ports, announcing her intention, in case the request were with Spain, 
not complied with, to instruct the commanders of her ships ^^®^~~^* 
lying upon the Spanish coast to "impeach" all Spain- 
bound vessels found laden with grain or any other kind of 
victual **of what nation soever they be." Notice hadSfFWiii**. 
already been given to the Hanseatic merchants that, in J^***^^** 
the event of the finding upon the seas of any of ^^^^ fl^ySSuvm 
vessels laden with com, munition or other warlike furniture ■- ^ ^• 
for Spain, they would be held good prize. The King of 
France returned an answer with which Elizabeth was 'M#.L^s:a. 
" very greatly contented." The Hanseatic merchants were 
more refractory. When in 1589 Drake captiured in the 
Tagus sixty of their vessels laden with wheat and naval 
stores designed to frimish a new Armada, they complained 
loudly of the seizure as a breach of their ancient privileges. 
Elizabeth, however, defended Drake's proceeding, declaring 
that their merchandise had been often stayed and detained, 
for that in the heat of war they had supplied pronsion to 
the French, and this, not only by the English, but also 
for the same cause by Charles V., the Kings of Sweden, 
Denmark and Poland, and by the Prince of Orange. " And 
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"that by the Law of Nationa...The right of Neutrality 

SSfSSsP*** "is in such sort to bee used, that while wee helpe the 
MMftiM Ann. « Q^g^ y^QQ Y^jjj^ jjqIj ^{j^ other." 

To a Polish ambassador, who was sent in 1597 to com- 
plain of her interference with the traffic of Polish and 
Prussian vessels with the Peninsula, Elizabeth replied in 
the same strain with the uncompromising declaration, that 
" in the time of warre betwixt Kings it is lawful for the 
*' one party to intercept the ayds or succours sent to the 
" other, and to provide that no damage may grow thereby 
"to himselfe." This was, she said, agreeable to Nature 
aS^u^"^ and to the Law of Nations, and had been often practised, 
wioquttort.lL j^^^ |jy jjgj. alouc, but also by the kings of Poland and 

Sweden in their wars with the Muscovite. 

The Dutch The Dutch, who were in the course of the next century 

Ti^B. ^ become the stoutest and most persistent advocates of 

(iii) Neutral the claims of the neutral trader, adopted in their War of 

forSbly^en. Liberation the attitude of ElizabetL Li the like spirit 

{|^^ the Venetians in 1617 compelled English merchantmen 

Bervioe. to unlade their cargoes and serve in war against the Duke 

VartatmrfLeUert, of OsSUUa. 
puSSS. 

More predee § 112. As the years of the sixteenth century closed in 
NeuSHity*^ more precise notions began to prevail as to the legal 
appear at the situation of sovereigns and subjects who were medii in 

end of the , ., 
lethoentuty. oeClO. 

Nejteal tern- When in the winter of 1598 the unpaid Spanish troops 

asserted bj firom the Netherlands quartered themselves in Cleves and 

futosTiodS Westphalia, the deputies of the aggrieved provinces, 

Rentwogiks meeting at Coblenz to concert measures of redress, 

Fiauderf, iil complaiucd of the proceeding as " breaking all laws, both 

" of particular neutrality and common justice." Neutrality 

was in fact becoming a well-recognised state, and the 

and vindi- opinion of leading thinkers clarified alike as to the rights 

?*^^ Y *^^ *^® duties of the neutral condition. Here amongst 

1604. sovereigns a foremost place was taken by James Stuart. 

ML w6I*3«l''^' Neutrality was a familiar term at the Court of that 

over-cautious monarcL 
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In 1604, in view of the contest between the United The procU- 
Provinces and Spain, James issued a proclamation, where- j^mei I. as to 
by he forbade the exercise of any act of belligerency ^" ?j"8** 
within certain prescribed limits, and extended his pro- 
tection to all merchants and others endangered by the 
action of men-of-war hovering with a view to offering 
violence in the adjacent open sea. " Our pleasure is," he 
declared, " that within our Ports, Havens, Roads, Creeks, 
" or other places of our Dominions, or so near to any of 
" our said Ports and Havens, as may bee reasonably con- 
'* strued to bee within that title, limit, or precinct, there 
" shall bee no force, violence, or offence suffer d to bee done, 
" either from man of war to man of war, or man of war to 
" merchant, or merchant to merchant of either partie. 
** But that all of what Nation soever, so long as they shall 
** bee within those our Ports and Places of our Jurisdiction, 
" or where our OflBcers may prohibit violence, shall bee 
" understood to bee under our protection, to bee ordered by ^SJ.*''* 
** cours of Justice, and bee at peace each with other." i tss. ^ 

The neutral territorial zone prescribed by James was Bte defines 
defined as fixed by " a straight line drawn from one point tone 1^ the 
"to another about the realm of England.*" The areas ***^^^""®- 
shut within these bounds, and styled " the King s Cham- 
bers," were in some cases of considerable extent '. 

The proclamation w^is at the moment more necessary The instant 
than effectual. In the following year the Dutch and ^^ a^on.' 
Spanish fleets fought fririously in the very harbour ot 
Dover, and it was only when, on the second day, the 
victory had declared for the Dutch, and, in obedience to 

> The definition was amTed st bj a joiy of twelve sworn for the 
porpoee, and their finding was presented to Sir Jolins Cssar, Jadge of 
the Admiralty, on March 4, 1604. The headlands selected were Holy 
Island, Sonter Pt, Whitbj, Flamborongh Head, Spnm Heed, Cromer, 
Winterton-Ness, Caistor-Ness, Lowestoft, Easton-Ness, Grford-Neas, 
North Foreland, Sooth Foreland, Dnngeness, Beachj Head, Dannoee, 
PortUnd BUI, Start Pt., Rame Head, Dodman Pt.. the Lizard. Land*s 
End, Milford, St David^s Head, Baidsej, Holyhead, Man. 

* The longest headUnd line was that fi^m Land's End to Milford, 
which represents a sea expanse of upwards of 95 miles. 
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the savage instructions of the States, the Spanish prisoners, 
tied two and two, were thrown into the sea, that the 
indignant English of the castle battery began a tardy fire 

orotiai^iff. upon their late allies. At a subsequent period, however, 
the English displayed greater energy in the execution of 
the royal decree. In 1624, a Dutch vessel having attacked 
a Dunkirker as she was leaving an English port, a ^Eing^s 
"ship came in to part them, and letting fly equally at 
"them both, with blows of cannon equally distributed, 

jhnm^Zim, " persuaded them to peace." 



CHAPTER III. 

THE EVOLUTION OF INTERNATIONAL LAW. — THE FORE- 
RUNNERS AND THE PROPHET OF INTERNATIONAL LAW. 

§ ] 13. In the age of the Refonnation we encounter Appeaimnoe 
for the first time a real literature of the Law of Nations*. uJ^JJ^ of 
The thought of one generation is, however, in the main the Law of 
but the extension or expansion of that of generations pre- 
ceding; ideas like men have their natural parentage. 
The work of the so-called " Father of International Law " It rBpratento 
was but the product of long centuries of slow evolution. JJSSSon. 



§ 114. Throughout the Middle Ages writers of legal (a) : 
bent had, following classical models, continued the discus- p,m^ Ronum 
sion of the relations of Jus Naturale, Jus Gentium, and *•«■* l^^niiiig 
Jus Civile, and the handling and illustration of those jmt KmturaU 
branches of Jus Gentium in which the Roman jurists had ^/J^ 
attained to their furthest advance. 

In these labours the foremost place was naturally (l) InddanUl 
taken by the Civilians. Imerius, Bartolus, and Baldus' 

^ In Lei Origine$ de Droit InUmationaU by Professor E. Nys, tbe 
student wiU find a rich mine of medisTml bibliogn^hjr. To this and 
other works by the same author ereiy ftiture historian of International 
Law mast be profoondly indebted. Reference should also be made to 
Professor Holland's lectors npon the Early Literature of the Law of War: 
see Studiet on InUmational Law, ii. To this last I owe mors than 
one helpful suggestion. 

' Imerius, known as tbe Father of the Glossators, was bom at 
Bologna in the second half of tbe eleventh century. He would appear to 
have derived his knowledge of Roman Law from study at Constantinople. 
Teaching both at Bavenna and Bologna, it was to him that the latter 
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1. The Civi- were succeeded by a great galaxy of emulators, amongst 
indaeiitolly whom in the age of the Reformation Andrea Alciati\ 
g^^J^^' Francis Hotoman, and Jacques Cujas* shone preeminent 
interest. In their incidental comments upon Roman texts concern- 
ing the rights accruing by war, concerning booty, pastii- 
minium, prescription, and a hundred matters more must 
be recognised the first contributory spring of the seven- 
teenth century Jus BMi ac Pads. 

2. The Canon- § 115. But the Civilians did not work alone. Lonip 
i8ts diwnus . . 

similar qnes- before the time of Justinian the conceptions of moral and 

^t ^^^- legal obligation current under the Pagan Empire had 

tian morality, come necessarily under review in the light of Christianity. 

T^knlHan Already at the end of the second century the fiery 

Fathers dis- Afiican Tertullian questioned the legitimacy of war for a 

Smitt Vw*' Christian man. His opinions were echoed by more than 

Tertiiufatt.i»r ouc early Father. Augustine (354-430 A.D.), who was 

/ftoTc'ia'^^ destined to exerdse a predominant influence in the West, 

The opinion adopted more practical counsels. In a famous letter to 
of S. Angus- *^ 

tine (854-480 

A.D.). 

University owed the beginnings of its legal renown. Bartolns de Saxo- 
ferrato (1818-59) leetored first npon the Civil Law at Pisa in 1389, 
passing thenoe to Perogia and Bologna. His eqoalljr Camons pupil, 
Baldus de Uhaldis (1827-1400), lectured in tUro^ue at Bologna, and 
taught at Tarions times at Perugia, Pisa, Florenoe, Padua, and Pavia. 
Amongst his scholars he numbered Pope Gregory XL 

1 Andiea Aloiati (149^1550), after stadying at Hilan, Pavia, and 
Bologna, was at Tarious periods between 1521 and the date of his death 
Professor at Avignon, Milan, Bourges, Pavia, Bologna, and Ferrara. He 
was a prolifio writer of varied talents. Editions of his coUected works 
were published at Lyons in 1560, at Basle in 1571, at Strasburg in 1616, 
and at Frankfurt in 1617. 

* Francis Hotman or Hotoman (1524-90), a brilliant alummu of 
Orleans, closed at Basle a chequered professorial career, which included 
sojourns at Paris, Lyons, Geneva, Lausanne, Strasburg, Valence, and 
Bourges. His son John foUowed in his footsteps with no inconsiderable 
success, and was with Gentilis consulted by Elizabeth's Council in the 
case of Mondosa. He was the author of a work L'AmbatModeur, which 
was pubUsbed at Paris in 1608. 

Jaeqoee Onjas or Cujacius (1520-90) was successively Professor at 
Cabors, Bourges, Valence, Turin, and his native Toulouse. Editions of 
his muob-esteemed works appeared at Paris in 1584 and 1658. 
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Count Boni&ce he expressed his disagreement with the 

view that no active soldiers could find favour with God. 

It was not, he conceived, for the citizen of the Kingdom 

of Heaven to separate himself entirely from the world of 

the present Hoc ergo primum cogito quando armaris ad 

pugnam, quia virtus tua etiam ipsa coiporalis donum Dei 

esL Sic enim cogitabis de dono Dei nonfacere contra Deum, 

fides enim quando promittitur, etiam hosti servanda est 

contra quern bellum geritur, quanto wjogis amico pro quo 

pugnaturf Pacem habere dAet voluntas, helium necessita^, 

ut liberet Deus a necessitate et conservet in pa^ce. Kon 

enim pax quasrOur ut helium excitetur, sed helium geritur 

ut pax acquiraiur. Esto ergo etiam hellando pacifi^cus, ut 

eos quos expugnas, ad pads utilitatem vincendo perducas. 

Beati enim pacifici, ait Dominus, quoniam ipsi JUii Dei 

vocahuntur. Si autem pax humana tarn dulcis est pro 

temporali salute mortalium, quanto est dulcior pax divina 

pro cetema salute angelorum / Itaque hostem pugnantem 

necessitcu perimat, non voluntas. Sicut rehellanti et resis* Aoftutinus. ah 

tenti violentia redditur, ita victo vel capto mxsericordia jam ^p*^- •**. 

dd>etur, maxime in quo pacts perturbaiio non timetur. 

Elsewhere Augustine pointed out, on the one hand, ^^JJJ^J^^^ 
the occasions which might render war just, and, on the iS^a ecn-«. 
other hand, the vices by which warfare might be tarnished 
and become immoral 

In the first days of the seventh century Isidore, bishop Isidore of 
of Seville', to whose definition of jus gentium reference |Soclifiiifi«t 
has already been made', attempted a classification of wars, Wan, and 
and advanced under cover of the great name of Cicero Aj^gtum, 

^ Indore became Bishop of Seville in 601 a.d. and died in 686 a.d. In 
CSS he presided at the (Ecumenical Council of Toledo. His Etymologic, 
a complete Encyclopedia of medieval science, in twenty books, is in- 
cluded in the collection entitled Auctores Latitut lingua in Vnum 
Rtdaeti Corpus, pablished by Onill. Leimarios in 15S5. The tditio 
princepi of the works of Isidore was printed at Paris in 15S0. Other 
editions appeared at Madrid in 1599 and at Paris in 1601 : SouveUe 
Biograph, UnivtneUe, 

' Indmi Etymolog. Lib. v. o. 6. Ante, p. 158, and Professor West- 
lake's Chapten on International Law, p. 24. 
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definition of helium justwn. Quatuor autem sunt genera 

beUorum^ id est justum, injustum^ civile et plusquam civile, 

Justum bellv/m est, quod ex prasdUto geritwr de rdms 

repetitis, aut propulsandorum hostium causa. Injustum 

Mlum est, quod de furore, non de legitima rations initur. 

De quo in repviblica dicit Cicero : Ilia injusta bella sunt, 

qucB sunt sine causa suscepta. Nam extra uldscendi aut 

propulsandorum hostium causam, beUum justum geri 

nullum potest. Et hoc idem TuUius parvis interjectis sub- 

didit : NvUum bellum justum habetur nisi denuntiatum, 

nisi indicium, nisi de repetitis rebus. Civile helium est 

inter cives orta seditio et condtatio tumultus, sicut inter 

Syllam et Marium, qui helium civile invicem in una gente 

gesserunt Plusquam civile est, ubi non solum cives concer- 

tant, sed et cognati: quale actum est inter Cossarem et 

lS^xtS??!?^' Pompeium, quando gener et socer invicem dimicaverunt. 

^^j^ Proceeding in like fashion to the definition of jus 

militare. militare Isidore was betrayed into what to a modem eye 

Ho^nd, studies, ig a singular combination of heterogeneous matters. Jus 

militare est helli inferendi solennitas, foederis fadendi 

nexus, signo dato congressio in hostem, vel commissio. Item 

signo dato receptio : item flagitii militaris disciplina, si 

locus deseratur: item stipendiorum modus; dignitatum 

gradus; prcemiorum honor, veluti cum corona, vel torques 

donatur. Item prasdof decisio ; et pro personarum quali- 

Lib. ▼. CL 7. tatious et laoorwus justa dtvisio ac pnncipis portw, 

Hisdefini- Whatever, however, the merits of the definitions of 

^^r^^ Isidore, they found their way side by side with the moral 

into the De- precepts of Auimstine into the creat compilation of 

ant, Qratian. The definition oijus gentium and ju« militare are 

incorporated without change' into the first Distinctio of 

D ertfwm l, d. i. the First Part of the Decretunu In Causa XXIII. of the 

cc 9. IOl 

Second Part of the Decretum {De re militari et de hello) 
Gratian puts forward the several questions : (1) An 
militare peccatum sit? (2) Quod helium sit justum, et 

^ Fcsdera paeis, inducia of the text of Leimarias (p. 153) appears 
in the Decretum as fadera, jpaeet, indueitc. 
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quo modo a filixs Israel justa bella gerebantur / (3) An 
injuria sociorum armis sit propulsanda t (4) An vindicta 
sit in/erendat (5) An sit peccatum Jvdici, vel ministro 
reos occideret (6) An maii sint cogendi ad bonumt 
(7) An hcBTttid suis, et Ecclesice rebus sint expoliandi, 
et qui possidet ah hcereticis ahlata, an dicatur possidere 
alienat (8) An Episcopis, vel quibuslibet Clericis sua 
liceat auctaritate, vel Apostolici, vel Imperaioris proKspto 
armamoveret 

Premising with Isidore that recourse to arms is only together with 
justifiable by way either of repelling injury or of exacting precepts of 
vengeance, both of which proceedings are seemingly pro- -^'"K^*"'®* 
hibited by positive Gospel texts, Qratian notes that the JJ^^***"" 
bearing of arms may well appear to be sinful. He con- 
cludes, however, that the Gospel exhortations to patience 
were directed not to the outward show of the body but to 
the inward condition of the heart. If all wars had been 
incompatible with Christianity, centurions and soldiers 
who sought Christ would, he concludes with Augustine, aw^julah 
have been positively commanded to relinquish their pro- ^^ "^ 
fession. 

In the succeeding capitula Gratian draws fireely from 
the writings of the great Father. So we find it laid down 
on the support of the epistle to Boni&ce, that in the 
bearing of arms soldiers may acquit themselves well 
towards God ; that valour itself is a gift of God to be used 
in accordance with His Will ; that faith when pledged is 
to be kept even with the enemy against whom war is 
waged; that war is to be waged that peace may ensue, ommhtcs. 
Another citation of Augustine denotes the nature of those 
belligerent proceedings which are to be reprehended. No- 
cendi cupiditas, ulciscendi crudelitas, impacatus atque imjda- 
cabilis animus, feritas rebeUandi, libido dominandi, et si 
qua similia, hcsc sunt, qucs in bellis jure culpautur\ Yet 'Wtf. c i. 
a third dictum attributed to the same source brands 
motives which may render war unjust. Militare nan est 

> Aognstuie, Contra Famitum Mamichamm, Lib. 22, e. 74. 
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delictum, sed propter prcedam mUitare peccaJtwm est^ nee 
rempvhlicam gerere criminosum est Sed ideo gerere rem- 
publicamf vt rem familiarem potitis augeae, videtur esse 
damnabile. Propterea enim providentia quadam mUi- 
tantibus sunt stipendia constituta, ne dum sumptus qucsritur^ 

qwntto 1, c ft. prcedo grasseturK 

For the definition of "just war" Qratian &ll8 back 

23SSiiihSSmf ^^^ more upon Isidore : " A war is just when waged by 
command (ex edicto*) for the recovery of property or the 
repelling of enemiea" Augustine's authority decides that 
as far as justice is concerned it matters not whether a war 

Qtuu9tioi,e.z be waged by open force or by stratagem*. A war may be 
justly waged upon a people or state which has neglected 
to punish the offences of its subjects or to restore property 
unjustly carried off. And wars may undoubtedly be 
waged with justice by command of God. The Israelites 
justly made war upon the Amorites when they were 
refused the transitus innoxius, qui jure humancs societatis 

uSSStke&rum (Bquisstmo potere debebat. Arms may properly be taken 

^SmSaV^ up in defence of allies : so Augustine, Ambrose, various 
Popes and the Council of Carthage. He, who being able 
to check a wrong-doer fails so to do, is a fautor of impiety. 
Vengeance is not to be sought. The evil are to be borne 
with, provided that there be no consent to their works, 
and this for the sake of the Church's peace: so again 

Qi4gnioi,An Augustine\ But discipline is necessary to the Church's 

jhwdaf weal, and, when offences are incompatible with the peace 

of the Church, their punishment is called for. Correction 

is dictated by charity towards the very offender. And 

the Church looks to rulers for aid against her enemies. 

Qod is provoked if enormous offences against Him are 

permitted to remain unpunished. Mali sunt prohtbendi a 

malo et cogendi ad bonum\ 

' This passage does not appear in Augofitine's nineteenth disooorse, 
De Verbii Domini^ to which it is referred. 

' Ex edicto is snbstitated by Gratian for the Isidorian ex pradieto. 
' Angostin. Qu^Btionum 6. 40. q. 10. 
* AagQstin. De Verbis DominU 18. 
' Aogostin. Ad Donatum, Epist. 204. 
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The Charch shields fugitive man-slayers, lest she should ^^J^^" 
be a participator in the shedding of blood, and a private ^j;*^;^ 
person may not slay either another or himself But it is 
lawful to slay in a war waged by command of Qod, or 
in the exercise of public authority. Military discipline 
belongs to the king, and to the secular power is properly 
referred the punishment of various high crimes: so 
Ambrose and Cyprian. Schismatics and heretics should 
be restrained by the secular arm: so Pope Pelagius. 
They are not guilty of homicide who take up arms against 
the excommunicate : so Pope Urban IL Paul was com- 
pelled of Christ. In the compelling of evildoers toiiK^Mi0 9,An 
righteousness the Church imitates her Lord'. 

Earthly property is held either by Divine or human 
law. Ecclesiastical property held by heretics is ^^^2^5^^;^ 
unjustly possessed, and may be justly taken away by ^S^^utSJir 
Catholics. Finally, the personal bearing of arms by a 
Churchman is a notorious breach of Canon Law, but he ^^^^^^ ^ 
may exhort others to take arms for the defence of the iSSSSSSi 
oppressed or for battle against the enemies of Qod. Thus 2l£f«St!S^ 
have various Popes called men to arms against Langobards /■yrt^wf^ 
and Saracens. 



§ 116. The later Papal contributors to the Corpus SuooMdiog 
Jwris Cancnici made, beyond the banning of the supply ^Woin^ 
to Saracens of arms and other warlike necessaries and of ftuthermaiter 
the use of some particular weapons*, few, if any, direct ^^ 



1 Angostin. Ad Bamifachm, Epiit 50. 

* The DeoreUls of Oregorj DL inoloded two oanoDt iatoed bj the 
Latermn Council of 11S9 a.Dw /to qwmmdam out mm oeeu p av i t mtvm 
cmpidiUu, ut fui gloHafUhr nomine CkrUtiano Sameenii anna, ferrmm 
it Ugamina deferant gatearum, et pare$ aut etiam mperiort t in wmHtia 
JUmt iUii, dam ad imfmgnandot Ckriitianm arma ei$ et neeeuaria tub- 
ministrant. Sunt etiam, jni pro eupiditate ma in $alei$ et piraiieie 
Sarraeenomm navilnu regimen et cwram gmbemeMonie exereemnt, Talee 
igitur^ ab eceleeiattiea communione praeeieot, et e J K omamn ieationi fro $ua 
iniquitate euhjeetoe, et remm tmanem per prineipee taeenli eatho H eoe et 
eontntee ciritatwa privatione wmtetari, et eapientium /teri eerroe, $i eaph 
fuerint, cenMemne, Praeeipinme etiam, nt per eecUtiae wmritiwmrmm 

w. 14 
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intemetetion addition6 to the literature of Ju8 BdH Important general 
^Si^^aSSSua, principles were, however, embedded in the Titles de Jure- 
aL£!dmml It. jurando and de HonUcidio of the Decretals of Gregory IX. 
and Idber Sextus and other scattered texts, and around 
Holland, and icf^ thoso, as around Decretum IL c. 23, there sprang up under 
the hands of successive canonists a rich crop of com- 
mentative interpretation. 
Hanxsr of Amongst the earlier of these commentators special 

^S dMdfiat °^^^^^^ may be made of Henry of Segusia, a prelate 
Traeefl whose peculiar eminence in Civil and Canonical legal 

learning won for him the special favour of Popes Inno- 
cent IV. and Alexander lY. He published for the use 
of candidates in utroque jure a general compendium 
which became famous as the Summa HaetiensieK In 
the 34th Rubric of his first Book, De Treuga et Pace, 
he defines and classifies the species of truce, peace and 
just war. Distinguishing between conventional and 
canonical truces, he recognises amongst canonical truces 
two varieties, the one perpetually enjoyed by individuals 
belonging to particular classes, the other temporarily 
enjoyed by all persons without distinction. Perpetuam 
habent clericiy monachi, conversi^ peregrinx et rustici cum 
animalibus et minietrie omnibus nuticanis, dum sunt in 
agricultura, et redeunt, et vadunt....Et sic legaU gaudent 
privilegio, dum in legatione consistunt....Temporalem vero 
habent omnes communiter, et durat a quarta feria poet 
occasum solis, usque ad secundam feriam ante ortum soUs, 
feria quinta, propter Ascensionem Domini, feria sexta 
propter Domini passicnem, die Sabbati, quia dies est 
requiei, die Dominica, propter Resurrectionem. Item ab 

urbium erebra et 8oUnni$ in eot exeommunieatio proferatur, DtereidL 
Greg, IX, Lib. ▼. Tit. vu e. 6. (Ed. Bichter.) 

Artem autem iUam mortiferam et Deo odibilem baUittariorum et 
aagittariorum advenui Chriitianou et catholicoi exereeri de cetera $ub 
anathemate prohibemui. Lib. t. Tit. xv. c 1. 

John XXn. added an extravagant speciaUy prohibiting the lending of 
aemstance to the Saracens of Granada. Extravag. Joannit XXIL Tit, ym. 

^ The author was Arohbishop of Embnin and Cardinal of Ostia. He 
appears to have died in 1271. Holland, Stttdiest p. 56. 
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adffetUu Domini usque ad octavos Epiphaniae, et a Sep- 
tuagerima usque ad octavos Paschae. Referring to the and distin- 
23rd CSausa of Qratian and to Isidore's definition of justum nedes of 
bMum, HoBtiensis distinguishes seven species of war, four ^^* 
just and three unjust. These are : (1) Bomanum^ being 
war waged between believers and infidels ; (2) judiciaie, 
waged between believers fighting under the authority of a 
judge; (3) presumptuosum, waged by believers in contempt 
of judicial authority ; (4) liciium^ waged by believers by 
authority of law; (5) temerarium, waged by believers 
against legal authority; (6) vol%vntarxum, waged by be- 
lievers by virtue of their own authority, they attackinfr 
others; (7) necessariumj waged by believers fighting ^^'^f^^Jf^^ ^ 
vrillingly in self-defence. fuksa. 

§ 117. Contemporary pure theologians did not £Etil to 8. The Poro 
share in these discussions of canonists and jurists. Thaologiwu. 

Thomas Aquinas (1224-74), the Angelical Doctor, s. ThomM 
whose influence upon the Church in the West was destined ^l^t^\ ^^ 
to be second only to that of Augustine, in his famous J^ QtmHmm 
Secunda Secundae not merely classifies jti« as jus tuUurale "^ ^ ^' 



and jus posUivum, subdividing the latter into jus humanum t. 

and jus divinum, and distinguishing between jus imturale 

and jus gentium after the fiaishion of Ulpian, but dedicates 

four articles to the discussion of moral problems connected ^4M<i»«L 

with the subject of war. He decides, mainly on tho:^"**^ 

authority of Augustine, that war may be just, provided it uStJuSi'Slptr 

comply with three requisites, viz. that it be waged (a) by '"^'"*'**' 

authority of a prince to whom belongs the conduct of war ; 

(6) for just cause (causa justa), e.g. when they upon 

whom it is made deserve assault by reason of some fault ; 

(c) in virtue of right actuating motive (recta tii/enftbX The bearing 

e.g. the desire that good may be advanced or evil avoided. ^^^[Sufcto" 

Turning to the question whether the bearing of arms with the 

be legitimate for a Churchman, he concludes that war- J^^j^^^**"^ 

waging is prohibited for the clergy, not as in itself sin, ftJus^JZ, 

but as being incongruous with the character of the clerical m!I^*^ 

profession. The problem Utnnn sit licitum in bellis titi \S m!S^ " 
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M aol ptf- inMUi Aquinas meets by a distinction between deeeptioe 

MmJvimi by word and deception by act No one, he roles* may 

kJliiSt%nkiiis, deceire an enemy by diroet biae statement or by the 

non-fulfilment of a promise. Sunt enim quaedam jmm 

iS^Sllm^ Mhrum $t /bedera eliam inter ipsos hagtii iervanda, ttf 

*'^ Ambroi. dioit in lib. de officiia. But decepticm by the 

non-disclosure of purpose or mind is in war in no way 

illegitimate. Aquinas concludes by admitting the plea 

MmmiI^ ^f necessity in justification of combat on holy day& Pro 

™j|il^*y tuit%(m$ rnjnMioae fid$liym licHum et jtuta bella g j agirs f s 

MHon on hol.y d%§bu9 /hHs : 9i tam$n hoc necessitaa expaaeaL Hoc mum 

^' HHt tentare Dmim, 9i quia imminente tali necessitate vellet 

a hello abetinere. Sed neceaeitate ceeeante non est Hdtum 

Mlara in disbus/estis propter rationes inductas. 

(tf)tnllHiUili S UH. In the 14th and 15th centuries divines and 

?nrirnpprtM^ profsMiotii of law alike dealt in special pamphlets with the 

|Niiwi»lil5i»iirf tisgiittnacy of war and reprisals. A laige collection of 

Wur, IW> l^^gt^l tracts rtvprinted at Lyons in 1549 included no fewer 

^^•J^,^ ihart nix trt^atimw De Bsllo or Jk DueUoK 

)mu by MU Of thcm<« thn imrlitHit was the brochure of Joannes de 

nto/^Mif •-»«»»"<» writU^n in 1860, The author, as Professor of 

Uw. (livil ait<| (yanon Law at Bologna, was a colleague of 

tj^ . ' llalduN, in coiyunction with whom he was consulted by 

lilflosno, olrr. Pope Un^gory XI. in 1S80. His work De BeUo de repre- 

^^' mdiis at de duello does not appear to have been published 

until 1477. Together with the well-worn question of the 

legitimacy of war, it touches upon the topics of the 

authority by which war may be entered upon, the treat- 

HoiiMid, AiNi/M, mont of prisonem, booty and postliminium. Except in 

respect of its historic interest, the book seems to deserve 

hardly more than the passing mention which is accorded 

by Qrotius' to the name of its author. And the same 

> Tractatus Tractatuum ex varih interprttiinu colUctorum. Lngd. 
1549. See vol. xu. Bellum and duellum were identified by manj 
mediMTml etymologitts. 

* Vidi et tpeeiaUe libroe de beUijure partim a ThtologU eeriptoe, mt a 
Francieeo Vietoria^ Henrico Ooriehemo, Wilhelmo Mattkaei, partim a 
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may be said of similar treatises by Martinus Laudensis, 

Joannes Lupus, Franciscus Arias, Jacobus de Castillo, 

Andrea Alciati, Henry of Oorcum, and a large proportion 

of those long-forgotten others who have been now rescued 

from oblivion by the inde&tigable research of Professor ^^'J*^^ 
Nys*. W-rtw, 



LesOri- 



Some of these pamphleteers extended the area of their W The af 
discussion to the obligation to keep faith with an enemy, extendi, 
to the binding quality of truces, and various other allied ^SS^a^^mT 
subjects. Writing, however, under the shadow of the vonKtiiMiboni, 
Holy Roman Empire and of the still majestic Papacy, daBwtfarHimt, 
none of these early literary skiffinen had the hardihood to 
venture far from the ancient moorings. 

§ 119. It fell to the Moral Theologians of the Refer- (^The Moral 
roation days to make the next new conquest. Here the of snSa^ 
lead was taken by the Scholars of Spain, who united to Sli^^**** 
the solid learning of the Christian West a remarkable embaric anon 
share of the brilliancy and independence of thought which ^S^^ 
had characterised those Saracen predecessors, upon the rarrent topiet 
ruins of whose academies their own Universities had risen uiSSl^ 
in new-bom glory. Combining with the denial of the 

dceiaribuB juris, ut Joanre Lupo, Franeitco Ario, Joanne de LignanOt 
Mattimo LoMdenH; sed hi ommes de uberrimo arguwunto pameiuiwut 
disenaUf et ita pleriqme ut fine ordine quae naturalis sunt Juris, quae 
divimi, quae gentium, quae civilis, quae ex canonibus veniunt, perwuseerent 
ntque eonfunderent. De Jure Belli ae Pads, Proleg. 87. Martiii Oariat 
of Lodi was Professor of Law at Siena and Pavia. His treatise De Bella 
et ejus ^eetu is reprinted in the Traetatus Traetatuum, together with 
De Bella et bellatoribus by Joannes Lapas, De Bella et ^us justitia by 
F. Arias, and two sereral treatises De Duello by Jaeobns de Castillo and 
Aleiati. The tractate by Arias appeared in 1538. Lapos, a Spaniard 
and a Canon of Segovia, died at Borne in 1496. Henry of Ooceom, 
Professor of Divinity at Cologne, published a volume of Sententiae, an 
edition of whieh was issued at Basle in 149S. Amongst other matters he 
wrote De Bello justo. Compare Holland, Studies on International Lasr, 
Essay u. Wilhelmns Mathiae seems to have been the author of a 
certain Libellus de bello Justo et lieito, published at Antwerp in 1514; 
Nys, Les Origines, p. 120. 

> An exception must be made in favour of the Arbre des Batailles of 
Honorft Bonet whieh was edited by Professor Nys in 1888. 
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Universal sovereignty of the Emperor and the more 
daring rejection of the Universal temporal lordship of the 
Pope, the acceptance of those conceptions of Nature and 
Universal Law with which ancient Roman and mediaeval 
civilians had made the world fiimiliar, the Spanish divines 
represented Christendom as a society of independent 
princes and free commonwealths with rights inter m, de- 
fined by Ju8 NaJturaie et Grentium, and so advanced a new 
theory of International Law. And not only so, but, rang- 
ing the field of practical life in- pursuit of cases of con- 
science, they stumbled again and again upon questions of 
international conduct, and, resolving these by reference to 
the received canons of Divine, Human, and Natural Law, 
they gradually built up a corpus of well-recognised rule. 

§ 120. Amongst these philosophers of the Church a 
foremost place belongs to Franciscus a Victoria'. Deriv- 
ing his name from the town in Navarre where he was bom 
in 1480, before Ferdinand of Aragon had annexed the 
southern portion of that petty kingdom to his already 
wide dominions, Victoria was educated at Paris, whence 
he returned to the Peninsula a member of the Dominican 
Order, to acquire a high reputation as Professor of 
Theology at Salamanca. It may be that his cosmopolitan 
training exercised a special influence alike upon the 
subjects of his study and upon the width of his view. 
Certain it is, at all events, that, now well-nigh forgotten, 
a collection of thirteen Relectiones upon various topics 
of theological interest, first published at Lyons in 1557*, 

> For Vietoria's papil Soto (1494-1560) and J. de CovamiTias (1518- 
77) see HoUand, Studies, pp. 52-3. For a fnU aocoont of the oombatanta 
in the prolonged oontroversj oonoeming the legitimacj of war upon 
infidels and heretics see Nys, La Originet, chap. 7. 

' I have onlj seen the fourth edition, which bears the title ReUetUnie^ 
Theologieae Tredeeim Partibus per variai seetioneM in duoe lihroe divitaS'-^ 
Authore R. P. F, Francisco a Victoria ordinis Praedicatorum S,S, TketP^ 
logiae Salmantieensis Academiae in primaria quondam cathedra priP^ 
fessore eximio et incomparahili. Lugd. mdlxxxti. A seoond edition w ^^ 
published in 1565 at Salamanca, a third at Ingoldstadt. 

Ompteda's brief aocoont of Victoria {Litteratur des ViUkerrechts, p. 169^ 
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8ome years after the death of their author, establishes ^ ^^J 
the claim of this learned Navarrese to rank among the of Orotins. 
foremost of the forerunners of Qrotius. 

§121. Dealine in his first and second lecture^ with EzAminatioo 
the Ecclesiastical Power, Victoria rejects the claim of the ^i^i^f^gg 
Pope to be Orbis D(yminu8 in things temporal, or to have Theoioficm, 
a temporal jurisdiction above aU princes. The church must i., u. xbe 
necessarily wield, he says, some temporal authority, and the ^^ JjJSiiLi« 
Pope possesses over all princes, kings and even over the in thingt 
Emperor the fullest t^emporal authority in oi'dine adfinem ^Jf^^H. 
spirUualem, but the Civil Power, although it may be 
in a certain sense subject to the spiritual, is not subject 
to the temporal power of the Pope. Hence it follows 
that it does not belong to the Pope to judge in the 
ordinary way in the causes of princes concerning questions 
of subjection and titles to kingdoms, nor does an appeal 
lie to him in civil cases from the decision of the prince. 
The Pope has no temporal power to depose a prince even 
for just cause. 

§122. In the succeeding Relectio* Victoria glances 'Rffeetto m. 
with equal freedom at the proceedings of lay potentates, jxu^jbe 
No war is just, if it be waged to the injury more than to 7**^^^^?^ 
the good and utility of the commonwealth, although there and ntiS^or 
be otherwise sound title and reason for a just war. Pro- J^J^SS"*""* 
batur. Quia si ResptMica non habet potestaiem in/erendi 
bMum, nisi ad tuendum se^ resque suas atque se protegen- 
dum : ergo ubi ipso Mlo attenuatur potius atque atteritur 
quam augetur, bellut/i erit injustum, sive a rege inferatur, 
sive a Republica. Imo cum una Respublica sit pars 
totius orbis, et maxinie Christiana provincia pars totius 
Reip. si bdlum utile sit uni provinciae aiU Reipublicae 

i* in Wferml pttitiealan ioaoeante. Aeoording to ProfMsor HolUnd, 
VaetoriA died in 1546. Older aathoritiee Mcribe his death to 1549. 

> De Poie$taU Eeeleaiae, tuper loemm iUum: Tibi dabo clare$ 
^^pni coelormim. 

* ReUetio m. deals with the CiTil Power ; Reieetio it. with the Power 

Pope and CouneU. 
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cum damno orbis ami ChrigtianitatiSt puto eo ipso bellum 
ease injustum, Ut si beUum Hispcmiamm esset adversus 
QaMoSy alias ex caussis justis susceptum, et aiioquin regno 
Hispaniarum utile: tamen cum majori maio et jactara 
geritur ChristianiUitis (puta Turcae occupant interim 
provindas Christianorum) cessandum esset a taii bello. 

BeUetUmu ▼., § 123. In the fifth and sixth BdectUmes, in which he 
^latriibte'' ^^^^^^^ses at length the foundation and extent of the 
have the authority of the Spaniards in the newly discovered West, 
t^Indiesf Victoria displays to the full the erudition, thoroughness 
of method, clearness of thought and sound independence 
of judgment which characterised the Moral Theologians 
of the first rank. Citing as his text the words of the 
Divine Commission, "Teach all nations, baptizing them in 
the name of the Father and of the Son and of the Holy 
ibL ▼. Mc L Ghost," Victoria sets out the field of his inquiry as com- 
prised under three heads: (a) By what right did the 
Barbarians come under Spanish subjection? (/3) What 
power have the princes of the Spaniards over the Bar- 
barians in temporal and civil matters ? (7) What power 
have those princes or has the Church over the Barbarians 
in spiritual matters? Justifying his own entrance upon 
the field on the ground that the rights of the Barbarians 
pertain to the sphere of authority not of jurisconsults 
alone but of theologians, he raises the initial question: — 
The InduuM Were the Barbarians veritable owners {veri domint), private 



JJ^J^^JJ^^- ^^^ public, before the appearance of the Spaniards ? In 
▼ate Mid its handling he draws fi:'eely upon all the main recognised 
Unde and sources of moral obligation, upon the text of Scripture and 
goods befm upon Fathers, upon Schoolmen and upon Councils, upon 
theSpanuurds. Civilians and the learned in Canon Law. Slaves are, he 
aigues, incapable of holding property, and Barbarians are, 
it may be alleged, upon the authority of Aristotle, natur- 
ally slaves. The Indians, however, were at the advent of 
the Spaniards in peaceful possession of property alike 
privately and publicly. If they were not veritable owners, 
they must have lost the right of veritable ownership. 
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This they might have conceivably done (i) as sinners, 
(ii) as infidels, (iii) as idiots, or (iv) as madmen. Bat 
(i) the doctrine that ownership is founded in grace is 
heretical It is the eiror of the Waldenses and of Wiclif, 
and was repelled by the Council of Constance, which 
decreed that "Mortal sin does not impede civil and 
veritable dominion." (ii) Infidelity is not inconsistent with 
veritable ownership. So S. Thomas Aquinas, and like- 
wise Scripture, which recognises the kingship of infidels, 
e.g. Sennacherib, Pharaoh. Paul commands Christians to 
be subject to the powers that be. Moreover, infidelity is 
less heinous than active sin. Heretics may indeed be 
deprived of prope]*ty rights, but that by Jus Humanum}, 
and not before condemnation, (iii) Granted that ir- 
rational creatures are incapable of holding property, the 
Barbarians were not irrational The conclusion is clear. 
ResUU ergo ex omnib^is dictis; quod, sine dubio barbari 
erant ei publics et privatim iia vsri domini sicut Christiani: 
nee hoc titulo potuerunt spdiari aut principes aut privdti 
rebus suis, quod mm esseni vert domini. Et grave esset 
negari iUis, qui nihil injuries unquam fecerunt, quod con- 
oedimus Saracenis et Judcsis, perpetuis hostibus religionis 
Christianas: quos non negamus luibere vera dominia rerum 
suarum si alias non occupaverunt terras Christianorunu 

In the same judicial spirit Victoria next proceeds to Titlae alkged 
examine various titles alleged for the subjection of the|^^|^^^ 
Barbarians of the New World to the Spaniards. Amongst Barbttmns to 
these he classes seven as being inapplicable or insufficient ezam&iS/^ 
(turn idonei nee Ugitimi). Such are titles founded in : — ^^^ 

(i) The World Lordship of the Emperor, The Emperor Bfmn bad 
is not lord of all the worid. By Jus Naturals all men are a) inieWorld 
finee; by Jus Divinum the Emperors before the day ofLoidih ipof 
Christ were not lords of all the world, nor was seemingly * 

Christ Himself according to the flesh lord in things tem- 
poral ; by Jus Humanum the Emperor has no world title. 
And even if the Emperor were lord of the earth, he would 

> Here Yictorim dinribases Law aoeording to the mediaeTml theological 
model M JuB Dlrfmnn, Jmb Saturate end Jus Hwmammm, 
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not theref(»e be entitled to oocapy the piovinces of the 
Barbarians and to constitate new lords or to impose taxes. 
Mere jurisdiction, sach as is claimed for the Emperor, 
confers no sach power, 
^^^orid (ii) The World Lordship of the Pope. Assuming, says 
ti^P^;^ Victoria, the Pope to possess the authority claimed for 
him by certain jurists, — ^that he possesses fiill jurisdiction 
in temporal matters in the whole earth, and that secular 
power is derived from him, — the Pope could certainly 
as supreme temporal lord constitute the King of Spain 
prince of the Barbarians, and, should the Barbarians 
refuse to admit the temporal lordship of the Holy Father, 
war might justly be made and princes imposed upon 
them. But (1) the Pope is not civil or temporal lord 
of the whole world, in respect of owneiship {dominium) 
and civil power. Christ had, as already stated, no such 
power, and the Vicar is not greater than his Lord. 
(2) Granted that the Pope possessed secular power over 
the earth, he could not confer it upon secular princes : it 
would be a right annexed to the Papacy of which no Pope 
might deprive his successors. (3) The Pope has indeed 
temporal power in ordine ad spiriiucUia, and in the 
exercise of that power he may, with a view to avoiding 
the spiritual ills ensuing upon a war between Christian 
princes, arbitrate in the quarrels of, and even depose and 
set up rulers. Still (4) the Pope has no temporal power 
over the barbarous Indians or other infidels, since he has 
not over them that spiritual power which is the necessary 
basis of his temporal authority. It follows that, should 
the Barbarians refose to recognise the lordship of the 
Pope, war cannot be on that account justly waged upon 
them and their goods occupied. The Spaniards, therefore, 
when first they sailed to the lands of the Barbarians, 
carried with them no right to occupy those lands, 
(iu) Dis- (iii) Diecovery. Did the Spaniards acquire any title 

wytiryx ^ ^j^^ lands of the Barbarians by their discovery? Jus 

gentium est ut quod in nuUius bonis est occupanti conce- 
ditur. But the property of the Barbarians, they being. 
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08 already proved, vert domini, was not res nvllius. The 
Spanianb acquired by their discovery no further title to 
the lands of the Barbarians than would have accrued to 
the Barbarians had they discovered Spain. 

(iv) The rejection by the Indians of the Christian Faith (!▼) The re. 
proclaimed and powerfully urged upon them. The author's inaia^ i the 
estimate of title so founded is unflinching. (1) They who S^f^^ 
have never heard the Word are in invincible ignorance, pnaehed to 
and therefore commit no sin: sin involves some species ^^'^^ * 
of negligence. (2) The Barbarians are not so bound to 
accept the first simple preaching of the Word without 
miracles or some other proof that they sin mortally by 
foiling to believe. By the Barbarians' rejection of such 
preaching, the Spaniards acquire no right to wage or 
assert the rights of war against them. The Barbarians 
are innocent in this particular, and they have therein 
done no injury to the Spaniards. A just cause is required 
for the waging of a just war. (3) If the Barbarians called sw. i. ii. 
and warned to listen peaceably to the Word refuse, they 
are not excused from mortal sin. (4) If the Faith be 
preached to the Barbarians probabiliter id est cum argu- 
menUs pnAabUibus et rationalibus et cum vita honesta et 
secundum legem naturce studiosa, quae magnum est argu- 
inentum ad confirmandum veritatem, et hoc nan semel et 
perfunctorie, sed diligenier et studiose, they are bound to 
receive the Faith under pain of mortal sin. (5) It does 
not sufficiently appear whether the Christian Faith has 
been yet so set forth and proclaimed to the Barbarians 
that they are bound upon pain of sin to believe. The 
author hears not of miracles, or signs, or of the example 
of religious life; on the contrary, muUa scandala seu 
Jacinora et muUas impietcUes. (6) Even though the Word 
have been proclaimed to the Barbarians in a convincing 
and sufficient fiashion and by them rejected, it is not for 
this cause lawful to make war upon and spoil them. So 
Aquinas and the general conclusion of Doctors in both 
Cajion and Civil Law. Acceptance of the Faith should 
be voluntary. War is no ailment of the truth of the 



220 THE SCIENCE OF INTERNATIONAL LAW. 

Christian Faith. Compulsion produces not oonviddcm 
but pretence. 
(?) Th0 nns of (v) The sins of the Barbarians. Christian princes, 
* even by authority from the Pope, have no power to forcibly 
restrain Barbarians from sins against Nature or to punish 
them by reason of those sins. The Pope has, as before 
stated, no jurisdiction over the Barbarians. 
(▼i)VoliuiUi7 (vi) Voluntary ElecUan. The Barbarians might doubt- 
Indumt; ^ ^^^ adopt the lordship of the EIng of Spain, but fear and 
ignorance vitiate freedom of choice, and if the Barbarians 
elected the King of Spain as their lord, it was in ignorance 
of what they did and in the presence of armed force. 
(vU) 'ae (vii) The Special Gift of God. It may be that God 

ofOod. has condemned the Barbarians to destruction on account 

of their abominations. It does not follow that they who 
destroy them are without &ult. 
Ooodtiilc«>- In his third section Victoria sets out the titles by 
which he deems the Indians might legitimately come 
under the rule of the Spaniards. The first of these is 
Titu 1. rooted in Natural Society and CommunicaHon. 

The Natural (i) The Spaniards have the right of journeying to 
loaety and ^^^ remaining in the provinces of the Barbarians, provided 
Commanica- it be without injury to the Barbarians, and this right the 
the Spaniards Barbarians may not deny them. 

n*crf^' ^^^^^ P^^^f^ ^ j^^^ gentium, quod vel est jus 

ing to and noturale, vel derivatur ex jure naturali. Inst de jure 

the^nSuan^ naturali et gent, quod naturalis ratio inter omnes 

l^nds, gentea constituit, vocatur jus gentium. Sic enim 

apud omnes nationes habetur inhumanum^ sine aliqua 

spedali caussa hospites et peregrinos male acdpere: e con- 

trario autem humanum et officiosum, se habere bene erga 

hospites: quod non esset, si peregrini male facerent, ac- 

cedentes in alienas nationes. Secundo, A piincipio orbis 

(cum omnia essent communia) licebat unicuique in quamque 

regionem vellet, intendere et peregrinaiH. Non autem 

videtur hoc demptum per rerum divisionem: nunquam enim 

fuit intentio gentium per illam divisionem tollere hominum 

invicem communicationem: et certe temporibus Noefuisset 
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inhumanum. Tertio, Omnia licent, quoe non sunt prolt^ibita, 
out alioB sunt in injuriam aid detrimentum aliorum. Sed 
{tU tupponimus) talis peregrinatio Hispanorum est sine 
injuria aut damno barbararum: ergo est licita. .Quarto, 
Non liceret OaUis prokSbere Hispanos a peregrinatione 
QaUim, vd etiam habiUUione, aid e contrario, si niMo 
modo cederet in damnum tZZorum, nee facerent injuriam: 
ergo nee barbaris. Item quinto, Exilium est posna etiam 
inter capitales: ergo nan licet rdegare hospites sine ctdpa. 
Item sexto. Hose est una pars beUi, prohibere aliquos tan- 
quam hastes a civitaie, vel provincia, vel expdlere jam 
existentes. Cum ergo barbari non habeant justum beUum 
contra Hispanos, supposito quod sint innoxii: ergo non 
licet Ulis prohibere Hispanos a patria. Item septimofacit 
illud Poetas: 

Quod gemu hoe homnum, quaeve kune tarn barbara morem 
Ptrmittit pairia t hoipiHo prohibemwr arena. 

Item octavo, Omne animal diligit sibi simile. Ec- 
cledast 13. Ergo videtur quod amidtia inter homines sit 
de jure naturali: et contra naiuram est vitare consortium 
hominum innocdo^*um. Item nono facit iUud Matt. 25, 
Hospes eram et nan collegistis me. Unde cum ex 
jure naturali videatur esse, recipere hospites, illud Christi 
judicium statuetur cum omnibus. Decimo, jure naturali 
communia sunt omnium, et aqua profluens, et 
mare, itemflumina et portus, atque naves jure gentium 
undecunque licet applicare. Instit. de rerum cli\as. Et 
eadem ratione videntur publico: ergo neminem licet ab illis 
prohibere: ex quo sequitur, quod barbari injuriam facerent 
Hispanis, si prohiberent iUos a suis regionibus. Item un- 
decimo, ipsi admittunt omnes alios barbaros undecunque: 
ergo facerent injuriam non admittentes Hispanos. Item 
duodecimo. Quia si Hispanis non liceret peregrinari apud 
iUos, vel hoc esset jure naturali^ aut divino, aut humane: 
naturali et divino certe licet: si autem lex humana esset, 
qtue prohiberet sine aliqua caussa a jure naturaii, et divino, 
esset inhumana, nee esset rationabilis, et per consequens non 
haberet vim legis, Decimo tertio, Vd Hispam sunt subditi 
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(3) If there be amongst the Barbarians anything (8) o<«njo7>n8 
common to citizens and gaests, it were unlawful for the mon to 



Barbarians to differentiate arainst the Spaniards by l?^**"»« *n^ 
excluding them from communication and participation. 
In the proof of this position Victoria incidentallj sets out 
once again his view as to the origin and obligation of the 
" Law of Nations" Exempli gtxUia, 8% licet aiiis pere- 
grinis vel effodere aurtim in agro communis vd ex flwfni" 
nibue^ vel piscari margaritas in mari, vel in flumine: non 
possunt barbari prohibere Hispanos, eed eo modo duntaxat, 
qfio aliis licet, dumniodo cives, et naturalee incolce non 
graventur. Haoc probatur ex prima, et eecunda. Nam si 
licet Hispanis peregrinari et negotiari apud eoe: ergo 
licet eie uti legibue et commodie omnium peregrinorum. 
Secundo, Quia quce in nullius bonis sunt, jure gentium 
sunt occupdntis. Instit. de rerum divi. § ferae bestiae. 
Ergo si aurum in agro, vel margaritos in mari; out aliud 
quodcunque in fluminibus non est appropriatum, jure gen- 
tium erit occupantis, sicut et pieces in mari. Et quidem 
muUa hie videntur procedere ex jure gentium, quce quia 
derivantur sujfficienter ex jure naturcdi, nuini/estam vim 
habent, ad dandum jus et oUigandum. Et date quod 
non semper deriventur ex jure naturali, satis videtur esse 
consensfis majoris partis totius orbis, maxims pro bono 
communi omnium. Si enim post prima tempora creati 
orbis, aut reparati post diluvium, major pars hominum 
constituent, ut legati ubique essent inviolahiles, ut mare 
esset commune, ut bello capti essent servi, et hoc ita ex- 
jjediret ut hospites non exigerentur, certe hoc haberet vim, 
etiam aliis repugnantibus. 

(4) The children bom amongst Barbarians to (4) Chiiarcii 
domiciled Spaniards cannot justly be excluded from the ^^ ^ 



rights of local citizens. Quia hoc videtur esse de jure ^ Indkn 
gentium, ut civis dicatur, et fit, qui natus est in ctvitate. uttod to aU ' 
The subsequent stages in the argument are easy. ?*i£?** ^ 

(5) If the Barbarians display a desire to hinder the eitiMnt. 
Spaniards in the exercise of the rights thus belonging j^iSl^en. 
to them by Jus Genttum, the Spaniards should first have dMToor to 
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Sm^u^^of '^^^^'^^ ^ reason and persuasion. If the 

thfiM rights, resort to force, the Spaniards may adopt similar measures 

nSijlb^n'^ in Self-defence, and may build forts to defend themselves 

reeonraeto in the possession of their rights. Even although the 

^^^^^ Barbarians are excited to the use of force by the ap- 

andinneoes- pearance of armed men, the justice of the contest is not 

defence to Mts affected. A war is on both sides just, where right is with 

of force ; so ^j^q ^j j invincible ignorance with the other. 

(6) to the (6) If the Spaniards, having tried all other means, 

Indian lands cannot obtain security without occupying the states of 

the Barbarians and subjecting them to their rule, they 

may justly proceed thus far. And 

'^'iIS^ f\^^ ^^^ ^^ *^® Barbarians persist in their evil ways in 

Gonqaeror. spite of all the effoi'ts of the Spaniards to shew their 

peaceable intention, the Spaniards have against them all 

the rights of war. So we reach the first title by which 

the Spaniards may justly occupy the provinces and states 

of the Barbarians, viz. the title of war for the just cause of 

the refusal of natural rights. 

Title 2. The The second legitimate title which may be allied in 

o^^^^^^ support of Spanish occupation of Barbarian lands connects 

Christian itself with the propagation of the Christian Religion, 

Proceeding in the same syllogistic manner, and referring 

step by step to Jus Divinum, Jus Xaturale, and Jus 

Oeniium and to conclusions already established, Victoria 

(1) Christians seeks to demonstrate, (1) that Christians have the right of 

^^^^j^"^* preaching and proclaiming the Word in the provinces of 

the Indians, the Barbarians ; (2) that the Pope may, in the exercise of 

may commit his temporal power in ordine ad spiritiuilia, commit the 

^s^i^fl. work of evangelisation to the Spaniards, interdicting all 

(8) If the others from the work, or even from commerce with the 

hinda'\he Barbarians, should the interest of the Christian mission 

preachers aU demand it ; (3) that if the Indians permit the Spaniards 

S^^l^^ybefr^Iy <^^ without hindrance to preach the Gospel, it is 

employed to ^ot, whether they receive the Word or not, lawful on the 

carry on the 

work ; so the plea of evangelisation to make war on them or to occupy 
^cUsn^Unds ^j^^j^. j^^jg. ^^^ ^j^^^ gj^^^y ^j^^ Indians, on the other 

oocnpied. hand, hinder the preaching of the Gospel, the Spaniards 



xmumoa or ixtsrxatiokal law. SSS 

Ae laemas neeessarj for tlieir GODT«fsioii> mmL 
thnnH Aej be olhcnrise unable to effect that coDTersioii, 
|Mutml to oerainr tbe fauids and ptoTinces of tbe 

. to erect lie V kffds and depose old. Mid to pro0o- 
cvteAeiigbtBof mv. Victoria doees tbis argument witb 
arkiiiliiiiilii warning- S^ eomsidmrmdum mUk mi fmd 
BamL dkk^ 1 ad Cor. 6. Omnia miki f ic#iil» S9d aoa 
•M«i« cdrjptfrfivat JTdic emim cmma fm» dicta mmly 
iHtOigmabKr f$T m !oqmmda. Fieri enim poimiy al jmt 
hoK SaBa, easim ei jpoftia, jmIu» impmlirehtr comtmrsio 
hwkiiutmw^ fmam qmarmttmr ei propagaretmr. R idee 
hoe «B frimie eatemdmm «(, ne ofemlicmlwm /luaolar SmMm- 
gdie. Si emim pomatur, ceeeamdum essei ab hoe raiiom 
Emmgduaadi^ ei alia gmtremda eueL 

The remaining Intimate titles may be shortly dis- rsil»l> !)»> 
nused. Victoria is satisfied, that (TiUe 3) it is lawful for iZif 
tbe Spaniards to take up the defence of Indian converts mm\ 
whom their rulers are seekiug to bring back to idoktry ; 
< TUIe 4X that the Pope may for sufficient cause or upon n^i. P^maI 
their petition give a Christian prince to Christian converts; 'w™""""* 




(Tiite 5), that the Spaniards may interfere to P^^^^^J^^Lw 
innocent men from the tyranny of their barbarous rulers ; ^^1^ 



i Title 6X that by true and voluntary election the B^^^^STS!*^ 
barians may accept ^he king of Spain as their prince ; P ioito ti oa 
and {Title 7), that the Spaniiuds may legitimately actiuire ^^^ 
provinces by right of war in a contest waged on the THk S. Trm 
request of Barbarian allies against their assailants. He tttpHon 
suggests as matter of debate whether a title could not ^^^ J- ^ 
be founded upon the incompetence of the Barbarians attiitaBM of 
for the constitution and administration of a legitimate ***•■ •^^*••• 
republic, even within human aud cinl bounds. 

§ 124. Led on by the preceding discussion, Victoria RtUetip n. 
in his sixth Relectio treats of the Law of War. He^i^. 
advances four general questions: — (1) Is it lawful for 
Christians to make war at all ? (2) With whom lies the 

> JUveremdi PatrU FratrU Franeitei a Victoria Dt Indii $irt dt jure 
beUi Hitpamofwm in barbaroi^ Releetio Fateriar. 

w. 15 
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power to wage or declare war ? (3) What can and oaght 
to be a cause of just war ? (4) What may be done in a 
just war, and how far may one proceed against enemies ? 
In Victoria's treatment of these problems, the reader, who 
is unprepared for the surprises of the literature of the 
Reformation Age, will be astonished to discover the setting 
forth of principles which the historian of international 
practice is wont to represent as entirely modem, and to 
connect with the wars of Marlborough and Yillars rather 
than with the furious contests of the sixteenth century 
and the era of the Thirty Years' War. 

(l)Iii»lftwfiil § 125. (1) It is lawful, rules Victoria, for Christians 

to make war? ^ wage war alike in offence and defence. He so concludes 

on the authority of arguments grounded in the opinion of 

Augustine, in Reason, in the Law of Nature, in the written 

Law of the Old Testament, uncontradicted in the New, 

and in the usage of good men in the past. 

(2)^thwhom (2) Who then may authorise the making of war? 

to deobJe or In self-defence even a private person may take up arms 

wage war? and wage war. In general any commonwealth (respu&Zioi) 

has power to declare and wage war. So a prince who 

wields the authority of a commonwealth may declare and 

make war. But what is a commonwealth ? Est perfeda 

RespMicay aut communitas quw est per se totum, id est, 

quce rum est alterius Resp. pars, sed quas habet proprias 

leges, proprium consilium, et proprias mcyistratus, quale 

est regnum Castellaf et Aragonice, principalis Venetorum, 

et alii similes. Such a commonwealth, or prince, and such 

only, has the right, save under particular custom, to declare 

war. 

(8)Whataie (3) With respect to causes of just war, (i) Caussa 

a^mMotjuBi j^^ fteift non est diversitas religionis. So St Thomas 

Aquinas and the great Doctors, (ii) Non est justa caiusa 

belli, amplificatio imperii, (iii) Nee est justa caussa 

belli, aut gloria propria, aut aliud commodum pnncipis. 

War is to be waged for the good of the commonwealth, 

not for the private advantage of the prince. To act 
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Otherwise is to accord to a people the position of slaves, 
(iv) Unica est et sola caussajusta inferendi beUum, injuria 
accepta, and (v) Injuria qucdibet et quantavia non eufficit 
ad bellum inferendum. 

(4) What measure of force is allowable in war ? (4) What 
(i) In hMo licet omnia facere quce necessaria sunt CLdf^^g^^^iXUm' 
defensionem boni publici (ii) Licet recupefare omnes^^^^'^^^ 
res perditas et illai^m pnecipium. (iii) Licet occupare ex 
bonis hostium impensam belli et omnia damna ab hostibus 
if^uste ilkUa. (iv) Ulterius etiam progredi potest princeps 
jusU belli, quantum scilicet necesse est ad parandam pacem 
et securitatem ab hostibus. (v) Kec tantum hoc licet, sed 
etiam parta victoria, recuperatis rebus, et pace etiam et 
securitate habita, licet vindicare injuriain ab hostibus 
acceptam, et animadvertere in hostes, et punire illos pro 
injuriis illaiis. 

Numerous doubtful cases are noted by Victoria as 
arising out of these considerations. Is it sufficient for a 
just war that the prince believes his cause to be just ? 
Are subjects bound to examine the causes of war, or may 
they wage war on the mere command of their prince ? 
What is to be done when the justice of the case is doubt- 
ful, each side having apparent and probable reasons ? Is 
one who wages a war in ignorance of its injustice bound to 
make restitution on becoming convinced of that injustice? 
In the handling of these and other similar problems, 
Victoria consistently adopts the stricter view. His attitude 
becomes of peculiar interest when he approaches the 
examination of the limits of belligerent legal force in 
respect of particular classes of persons. 

(a) Is it lawful, asks Victoria, in any case to slay in («) ^ ^* ^^^^^ 
war the guiltless (innocentes)! His reply would win the immoeemt€$r 
approval of a Benjamin Franklin. It may be argued, he 
says, that since the slaughter of such is mentioned with 
commendation in the Old Testament, and " all Scripture 
is written for our learning," that, if it be lawful t4> 
make war at all, it is lawful to slay such persons. The 
correct conclusion, however, is clear. Nunquam licet per 

15—2 
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86 et ex intentlone interficere innocentes. It is not lawful 
to kill women and children even in war against the 
Turks. Imo idem videtur judicium de innoxiis agricolis 
apud Christianas, im,o de alia gente togata et 
pacific a, quia omnes proBSumuntur innocentes nisi con- 
trarium constaret. Hoc etiam raiione sequitur, quad nee 
licet interficere nee peregrines nee hospites qui versantur 
apud hostes, quia prcesumuntur innocentes neo re vera sunt 
hostes, Eadem ratione nee clericos, nee religiosos^ quia 
pnesumuntur innocentes in hello, nisi constet de contrario. 

Ret. VI. 86. ut cum ojctuoliter pugnant. Incidentally guiltless persons 
may be slain even knowingly, as when a town is besieged 
and fired upon, but only when the war cannot be otherwise 
carried on ; when, for example, the town must be taken. 

to^^^'"^ (6) Is it lawful to spoil the guiltless? Yes, says 

innocentes f Victoria, if the war cannot be otherwise sufficiently 
effectively waged. The wealth of the guiltless enriches 
the enemy : their money may accordingly be taken, their 
food destroyed, their horses killed. If war can be effec- 
tively (satis commode) carried on without the spoiling of 
peasants and other innoxious persons, they ought not to be 

8.40. spoiled: belluni fundatur in injuria. If, nevertheless, 

enemies are unwilling to restore property wrongfully 
taken, and the injured individual cannot otherwise secure 
redress, he may under literas marcharum aut reprcescUium 
take satisfaction where he can, at the expense of guiltless 
and guilty alike. 

(<;) May (c) Furthermore boys and other harmless individuals 

^^ved?^ may be made captive to be held to ransom, but slavery, 
although a legitimate consequence of capture in a war 
with Saracens, is not a lawful result of capture jure 
gentiivm inter Ghristianos. 

(d) Maj (d) Hostages may not be put to death upon a breach 

^^T^todeiSi? ^^ faith by the enemy, unless they belong to the arm- 
bearing class. 

ie) Is itUwfta (e) Is it lawful to slay in war all the noxious ? 

to sUy aU a<^ j^ jg lawful, says Victoria, (i) to slay in actual fight all 
who resist quamdiu res est in periculo. It is even lawful 
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(ii) to slay noxious enemies after victory has been secured 
and the issue is no longer doubtful: so DeiU. xz. But 
such slaughter, being grounded in punishmeut, is only 
legitimate where it is proportioned to the offence, and 
when peace and security are otherwise unobtainable. 
Slaughter of prisoners by way of punishment is not in 
itself unjust, 9ed quia in hello multa jure gentium can- 
gtituta suntf ffidetur receptum caneuetudine et usu bdli, ut 
captivi parta victoria (nisi forte stmt projugw) et perictdo 
transeunte non inter ficiantur, et servandum est jus 
gentium, eo mode, quo inter bonos viros servari con- 
suetum est at. 4S,49. 

(/) Is it lawful to give up a state to plunder? (/)?•»* J«^«^ftil 
Things captured in war justly belong to the taker to the hoitiU ttata 
extent of satis&ction for property wrongfully carried off, *® pJ""^«? 
and even of expenses ; and all movables, although they 
exceed the measure of compensation for loss, belong to 
the occupier jure gentium. Sed ex hoc determinatione 
seqwitur dubium. An liceat permittere militibus ciffitatem 
in prcedam, Bespondetur, .... Hoc per se non est il- 
licitum, si necessarium est ad bdlum gerendum, vel deter- 
rendos hastes, vel ad accendendum militum animos. Ita 
Sylvester ver. bdlum § 10. Sicut etiam licet incendere 
civitatem ex rationabili caussa^ Sed tamen quia ex hujus 
modi permissionibus sequuntur multa sasva, crudelia 
praster omnem humanitatem, qua a barbaris militibiu com- 
mittuntur innocentum ccedes; et cruciatus, virginum raptus, 
matronarum stupra, templorum spolia: idea sine dubio, 
sine magna necessitate etcaussa maxima civitatem Christian 
nam prcedm traders periniquum est, Sed si ita necessitas 
belli exigat, non est ilKcitum, etiam si credHnle sit, quod 
mUites aliqua hujus modi foeda et iUicita patrent, qua 
tamen duces et interdicere et quam possunt prah^>ere yt^o^ ffte- 
tenentur. ugum^ruu, 

(g) Concluding iiith a discussion of the circumstances (#) What an 
under which hostile territory may be occupied, tribute ^^J^ 
imposed on conquered enemies, and defeated monarchs ^ Iwstut 
deposed, Victoria finally lays down three general canons 
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for the guidance of belligerents: — (I) A prinoey who 
poflsesses the power to wage, ought not to seek occasifm 
aud causes o( war. (II) Having a good cause, he ought 
not to wage war for the destruction of the people against 
whom the war is made, but for the obtaining of his rights, 
the defence of his country and state, and the obtaining of 
peace and security. (Ill) Having won the victory and 
brought the war to a close, he ought to conduct himself 
moderately, and use his triumph with Christian modesty, 
comporting himself as just arbiter between the belligerent 
commonwealths. 

M Tbs Pdi. § 126. Side by side with Victoria and the scholars of 

p^jgjj"" whom he may be taken as representative, we may recog- 

Fhilosophen. nise another class of contributories to the swelling current 

of international legal thought. Of historians, memoir 

writers and poets, it is impossible to speak in detail, 

albeit these exercised no unimportant influence in the 

generation and popularisation of those ideas which govern 

the progress of civilisation. But it were unjust to pass 

over without particular reference the work of a succession 

of labourers in the allied fields of politics and political 

In the 18th, • philosophy. In the thirteenth, fourteenth and fifteenth 

oentoxiet centuries Occam, Marsiglio of Padua, Dante, and other 

<>o<s>™j bold spirits, defending or challenging the respective claims 

Padua, Dante of Emperor or Pope, prepared the way for a better under- 

and othen standing of the foundations of • sovereignty*. In the 

' For an aoeoant of the work of William of Occam, Marsiglio of 
Padua, and other early ohaUengers of the overweening olaima of the 
Papacy, see Nys, Le$ Origine$ du Drmt InUmational, Chap. 2. A 
collection of mediflBval tractates written in support of the rights of the 
Emperor, including Occam's DitpuUUio inter CUrieum tt MiUtem, Dante's 
De Monarckia, the Tractatui de PoUitate Regia et Papali of John of 
Paris (1805), and the De Ortu et Authoritate Imperii Romani of JSneas 
Sylnns Piccolomini (afterwards Pope Pins II. ), was made hy Simon 
Schard, onder the title of SyUoge Histarieo-PolitieO'EceUsiastica. 
Another large collection, indoding the Oeto quastiones mper Potestate 
ae Dignitate Papali (1336) and other works of Occam, the Ephtola de 
Juribue Imperii Romani of Petrarch (1860), and the Traetatut de Tnaula- 
tione Imperii (1818) and Defemor Paeii (1824) of Marsiglio of Padna, 
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sixteenth, whilst Macchiavelli discoursed of the policy of diq^nte oon- 
rulers in the light of his peculiar experience of Italian JJ^^ 
statecraft, Sir Thomas More fell back upon Plato and ®^^"^^^£^ 
Xenophon, and depicted the institutions of the ideal com- 
monwealth, and Jean Bodin defined and elaborated the 
conceptions of the being and functions of the State. 

§ 127. Nicolo Macchiavelli (1469-1527), secretary to ^^^J^f*^ 
the Ten of Florence, and as such engaged actively for a46»— 15S7), 
fourteen years in the troubled field of Italian diplomacy, S^^^'SS!^ 
wrote, amongst other historical and political essays, a short rvlBn. 
treatise which made his name a by- word to subsequent gene- ^BuSrSlSe^ 
rations. This was the famous II Principe, which was pub- ^,,^„m- 



lished in 1532, after the author's death, under the sanction "The PrioM** 
of Pope Clement VII. (Giulio de Medici). Destined to earn lorid U^ oo 
tlie favour of the new ducal rulers of Florence, by whom S?^^^^^**'^ 
as a member of the republican party the author had been politiM. 
banished, imprisoned and put to the rack, and dedicated 
to Lorenzo de Medici, to whom as to " a new prince" is 
held up for imitation the political conduct of Csesar Borgia^ 
it is no marvel that the book contains propositions at 
which posterity looked askance. " A Prince is to have no 

other design, nor thought, nor study, but War, and the 

Arts and Disciplines of it : for indeed that is the only 
" profession worthy of a Prince, and is of so much more The Prince^ 
*' importance that it not only preserves those who are bom 
" Princes in their patrimonies, but advances men of private 
"condition to that Honorable degree.** "A Prince that 
" is wise and prudent cannot, nor ought not to keep his 

parole, when the keeping of it is to his prejudice, and Ihid. e. is. 

the causes for which he promised removed." " A Prince 
"'is likewise much esteemed when he shows himself a 
'* sincere firiend or a generous Enemy, That is when without 
''any hesitation he declares himself in iavour of one 
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pabliihed at Frmnkfart hy N. Hoffmann, in 1614 : see M^marekia 8. 

' UaioehiaTelli had tpent three months in the eamp of C a ia r Bocgia 
aa Fknrentina envoy. Tk^ Primee was piobablj written about 1518. 
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"prosequute and sett() forwarde; but yet so, that they 
"be more cyrcumspec-te in avoydynge and eschewynge 
"jeopardyes, then they be desyerous of pra\se and re- 
''nowne. Therfore immediatly after that warre is ones 
" solemply denounced, they procure manye proclamations, 
''signed with their owiie commen seale, to be sette up 
" preuilie at one time in their ennemyes lande. in places 
"mooste firequented In thyes proclamations they pro- 
''mysse greate rewardes to hym that will kyll their 
enemies prince; and sumwhat lesse gyftes, but them 
veiye greate also, for everye heade of them, whose names 
" be in the sayde proclamation conteined. They be those 
''whome they count their chieffe adversaries, next unto 
" the prince .... Thys custome of byinge and sellynge 
"adversaryes amonge other people ys dysallowed, as a 
"cruell acte of a basse and a cowardyshe mynde. But 
"they in thys behalfe thynke themselfes muche prayse 
" woorthye, as who lyke w}'se men by thys meanes dyspatche 
"greate warres wyth oute annye battell or skymyshe. 
" Yea, they cownte yt also a dede of pyty and mercye, 
** because that by the deathe of a few offenders the lyves 
of a great numbre of j^nocentes, as well of their own 
men as also of their enemies, be raunsomed and saved, 
which in fighting shoulde have bene slaine. For they 
" doo no lesse py tye the basse and commen sort« of theyre 
" enemyes people, then they doo thejrre owne ; knowynge 
" that they be dry ven to warre agaynste theyre wylles by gfcgjjj-fe «i^ 
" the furyous madnes of theyre prynces and heades." rlSmr tif' 

However uncertain in the foregoing passage may be he f^mwh&n 
the proportion of earnest and grim jest, there can be no ^•«w>*"»«** 
hesitation as to the character of the sentiments covered 
by other portions of the same chapter, "Of Warfisuie" 
{De Re MUitarx), " Warre or battle as a thinge very 
"beastelye*, and yet to no kynde of beastes in so muche 
"use as it is to man, they do detest and abhorre; and. 
" contrarye to the custome almost of all other natyons, 

> Btllum utpoU rem plane belmimam. A play ooTering an etjmologioa] 
deriTation, which foand faYoar with manj mediaTal oppoomts of war. 
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" they cownte nothinge so much against glorie, as glory 
" gotten in warre. And therefore, though they do daily 
"practice and exercise themselfes in the discypline of 
warre, and that not only the men, but also the women, 
upon certeyne appoynted dayes, leste they shoulde be 
" to soke in the feat of armes yf nead should requyre ; yet 
*' they never to goo to battayle, but other in the defence 
" of their owne cowntreye, or to dryve owte of theyr firendes 
" lande the enemyes that be comen in, or by their po wre to 
" deliver from yocke and bondage of tyrannye some people 
*' that be oppressed with tyranny. Whyche thynge they 
"doo of meere pytye and compassion.... Truce taken with 
" theire enemies for a shorte time they do so fermelye and 
" fay thfiilly keape, that they wyll not breake it ; no not 
"though they be theire unto provoked. They do not 
waste nor destroy their enemies lande with forraginges, 
nor they bume not up theire come. Yea, they save it 
" as muche as maye be from beinge overrune and troden 
"downe, other with men or horses; thynkynge that it 
groweth for theire owne use and profiyt. They hurt no 
man that is unarmed, onless he be an espiale. All cities 
" that be yelded unto them, they defende. And suche as 
" they Wynne by force of assaute they nother dispoyle nor 
"sacke; but them that withstode and dyswaded the 
yeld3mge up of the same they put to death ; the other 
souldiours they punnyshe with bondage. All the weake 
"multitude they leave untouched. If they knowe that 
"anye cytezeins counselled to yelde and rendre up the 
" cities, to them they gyve parte of the condempned mens 
" goodes. The resydewe they distribute and gyve freely 
'' amonge them, whose helpe they had in the same waire. 
" For none of themselfes taketh anye portion of the praye." 
Here we have the Cyropaedia of the early sixteenth 
century. 

Another of the Utopian doctrines was not without its 
influence upon Grotius himself " They counte this the 
" moste just cause of warre, when any people holdeth a 
"piece of grounde voyde and vacaunt to no good nor 
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** profitable use, kepyng other from the use and possession 

" of it, whiche notwi^^hstandyng by the lawe of nature £jjjj.| 

" ought thereof to be no^Tyshed and relieved." **• "*■ 



1Lt.L 
sBL 



§129. Whilst More found his inspiration in the Jean Bodin 
/|k 1580—861 

Republic of Plato and the Cyropaedia of Xenophon, Jean eUbontes tb« 
Bodin fell back upon the Politics of Aristotle. 2?^**^ ^ 

An Angevin lawyer, who had failed to obtain practice 
as an advocate at Paris, Bodin turned to literature, and 
obtained the patronage of Henr}' III., and subsequently of 
the Duke of Alen9ori. Settling at I/aon he was chosen 
deputy to the States General for the Tiers ^tat of 
Vermandois. In 1577 he published at Paris his i»08t ^ «J;;Jgjy 
celebrated book, De la lUpubliqye. The book promptly **"• 
lun through several editions^ was translated into various 
languages, and was adopted as a text-book in political 
science alike in French and foreign Universities. Though 
by no means a work of supereminent genius, it is not 
undeserving of the attention accorded to it. 

The first book is of special interest to the historian of 
International Law. 

In his opening chapter Bodin defines a Republic as Definitkm of 
being a legitimate government (droit goute^nnement) ^^ i^^cT^cLot 
several Households {mesnages) and of that which isJJi'jjT/S^ 
common to them, mth sovereign power. Legitimate STSmIIISL^^ 
government is to be contradistinguished from such societies 
as those of brigands or pirates. 

A Household is a le«;itimat« crovemment of several uid of iii eon- 
subjects under the obedience of the Head of a Family, homSoUL 
and of that which is proper to them. Sovereignty is '^ ^^^^X J» 
essential to the conception of a Republic, but over and 'llffSSimTlm* 
above Sovereignty there must be something in conunon. •^*~**' 
Ce nest pas RiptMique sil ny a rien de public 

Turning to family government Bodin treats of the Natwrt of 
naiure and expediency of the power of husband, father, o^^wnintDt. 

' A Latin Teniuu was published bj the anthor in lo86>. Amongit 
other French editions was one printed at Lyons in 1598. Thii it the 
edition followed in the text. 
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i^Lfei . ikia and lard, in dealing with which last he impugns the 
reasons oonunonly all^;ed in saf^KMrt of slaveiy, and in 
paiticolar the fiivoarite jnstificaticm based cm the pre- 
servation of the life of the captive. 
Tbe H«id ol The nnion of Heads of Families ccHistitotes the first 
Hm^Smb.** Da^™^ body of citizoiaL Bepoblics CMiginate in a measure 
ut.ie .€,Dm of sabjoction. The Citizen may in fiu:t be defined as ^ the 
1^*^ fifee sabject, holding under the soyereignty of another." 
Citizens are natural bom cr naturalised. In the assign- 
ment of citizenship by birth, states fi>Uow different 
ofCitiBens. mles. A naturalised citizen is "one who has avowed 
the sovereignty of another and been by him received." 
Citizens natural bom and naturalised, together with 
fineedmen, when they are gov^ned by the sovereign power 
of one or more common sovereign lords, constitute a 
Republic, even though they be diverse in respect of laws, 
language, customs, religion or nation ; if all the citiz^is 
are governed by the same laws and customs, their union 
is not only a Republic but a City, distributed though they 
DaAnitioo of be through many towns, villages, and provinces. So we 
may disting\iish between Subjects, Citizens, Townsmen, 
and Strangers ; and between the Republic, the City, and 
the Town. The Republic and the City are legal, the 
Town is a local conception. Except on just occasion, the 
rights of the Burgess are not lost, nor yet the power of the 
Prince over his subjects, by change of place or country, 
any more than the vassal can exempt himself from fiuth 
to his lord or the lord relinquish the protection of the 
vassal without consent on both sides, the obligation being 
Ghftaaeof mutual and reciprocal. But if the one or the oth^r has 
^JJ^'Stetod. secured consent, express or tacit, and the subject, quitting 
his Prince, has been avowed by another by the sufferance of 
the first, he is no longer bound to the obedience which he 
formerly owed. Mere residence for the quali^ring length 
of time does not work a change of rights without the 
obtaining of letters of naturalisation. If a stranger, who 
has obtained letters of naturalisation abroad, does not 
continue to reside there, he loses the right to which he 



THE EVOLUTION OF INTERNATIONAL LAW. 237 

pretends, for a double fiction is not admitted in law. Not 
only are the rights of citizen and non-citizen distinguish- 
able, but citizens differ amongst themselves in respect of 
privilege. The most notable privilege which the citizen S^J^^lS^ 
possesses us contrasted with the stranger is that of the Citiieii 
making a testament and disposing of his property accord- ^^|^|g^ ^ 
ing to the customs, or of leaving his nearest relatives 
heirs ; the stranger is devoid of right in either particular, 
and his property passes to the lord of the place where he 
dies. The droit dCaubaine is no new creation of French ^^ ^^^' 
law, but common to Naples, Sicily, and the Empire of the 
East. In England p.'irticular lords have the right within 
the limits of their lands. The laws of N^arious states differ limiurion 
in respect of the rights which they allow to strangers : ^SJ^^ • 
some states refuse to strangers the right to hold a 
single foot of land. The kings of France have with 
extraordinary goodness remitted the droit d'avbaine in 
fiivour of merchants attending particular marts, and the 
Hanseatic merchants are exempt by privilege granted 
by Louis le Jeune and confirmed by Charles VI I L 
Strangers resorting tx) law as plaintiffs are ever}*where woori^ ia 
required to give special security for appearance and 
to abide judgment; defendants, whether subjects or 
strangers, give no security for abiding judgment at 
common law, but such security is now required of 
strangers by ArrSt of the Parliament of Paris of 1567. 
Reprisals cannot be exercised against subjects, but stran- <bv<< ^ 
gers are exposed to the effects of the droit de marque. ^^' 
Strangers may be expelled from the country not only expolnoii of 
in time of war, when even Ambassadors are dismissed, ^^'^ • 
bat in time of peace. In time of open war the stranger detentioo of 
may be detained as an enemy suivant la loy de guerre ; ^°^** * 
at other times he cannot be detained, unless he be bound 
by contract or by delict or have become the subject of 
another prince without the leave of his own, in which last 
case the lord possesses the right to arrest. The best 
defence which the Imperialists urged for the murder of 
Rinfon and Fregoze was that the one, a Spaniard and 
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defensive only, or offensive and defensive. Treaties of 
neutrality are made between subjects of hostile princes : 
they may be perpetual or for a limited time. Under the Who is our 
name of enemy must be understood one who has denounced, ®°*™^ 
or upon whom has been denounced, war in open fashion 
by word or deed. In ancient days treaties of alliance had 
sometimes for an object the granting of mutual justice, 
but little by little the door of Justice has now been 
thrown open to strangers. Of confederations deserving ExAmplet of 
of special examination may be put forward those of^^^^^*^ 
the Romans and Latins, of the Swiss Cantons, of the 
Amphictyonic cities, of the republics of ancient Qaul, of 
the Achaeans, of the Ionic towns, of the iEtolians and of 
the Orisons. The Empire is not a Monarchy, but a pure 
Aristocracy composed of Princes of the Empire, the 
Seven Electors, and the Imperial Cities. 

In these discussions the author makes frequent instruc- 
tive reference to recent events, treaties, and enactments. 
A sinele example mav be cited. " Quand le subject JCun Naatial teni- 
Prince se retire en la terre d!un autre, U est aussi en n^Mtioii lo 
sa protection, de sorts que s'il est poursuyvi par Fennemi, et ^•Uisw"**- 
pris prisonnier en la terre d^un autre Prince souverain, il 
n'est point prisonnier du poursuyvant, comme il fut jugi 
par la loy des armes, au pourpaU de paix, qui fui entre le 
Roy de France <fr tEmpereur Charles F., Van MJ)XV. 
quand il fut question des prisonniers Imperiaux, que les 
Franfois avoyent pris au Comti de Ouynes, qui estoit lore 
en la subjectiofi des Anglois: il fut soustenu par le Chan- 
celier dAngleterre, qyHls ne pouuoyent estre tenus prison- 
uier estans en la terre et protection des Anglois : combien 
que le contraire ee pouuoit dire : car ja^oit quil ne fust 
permis de quester, ny leuer la proye en la terre d^autmy, si 
est ce qu'U est perrais Vayant leuee en sa terre, la poursuyure 
sur lefond d^autruy: vray est qu'U y a une exception, si le 
seigneur ne fempesche, comme de faict le Milor Grey 
Gouuemeur de Calais d; de Guynes, estoit suruenu durant 
la poursuite, <t print en sa garde ceux que les Franfois Mim,pti m 
avoyent pris," p^ WI ' 



240 THE SCIENCE OF INTERNATIONAL LAW. 

Wbmt ii Sovereignty, continues Bodin, is the principal founda- 

Sovereign^? ^jJqu ^f every Republic No mandatoiy for a limited 
MMPmbMtf'. period, however great his power, is sovereign. The 
Roman Dictator was not sovereign. Sovereignty has no 
limit either of power, change or time. Power conferred 
for life, though very great, if it be restricted in any fiiahion, 
is not sovereignty, but he is sovereign upon whom a people 
has conferred for life absolute and unlimited authority. 
A sovereign cannot be under the command of another, 
and must have power to give the law to subjects and 
It 18 on- to abolish laws which are not beneficial in order to make 
^^hi^^' others. But the absolute power of the sovereign does not 
Ood and of extend to the laws of Qod or of Nature. Is a prince sub- 
ject to the laws which he has sworn to keep ? He is not 
bound by his own laws nor by the laws of his predecessors, 
but he is bound by his conventions, they being just and 
reasonable, and in the observance of which the subjects 
in general or in particular have an interest. The 
sovereign prince is bound by the law to which he has 
sworn so long as it continues just. He cannot set aside 
any laws which concern the state of the kingdom or its 
establishment, in so far as they are annexed and united to 
the crown. If the so-called sovereign prince be subject to 
the estates of the realm, he is neither prince nor sovereign, 
and the Republic is neither kingdom nor monarchy but a 
pure aristocracy. But the sovereignty of the monarch is 
in no wise altered or diminished by the mere presence of 
estates, but is rather rendered the more illustrioua Being 
bound by the law of nature, the sovereign cannot take the 
When does a goods of another without just and reasonable cause. If a 
ptMe bLd sovereign prince have in the quality of sovereign contracted 
^ite h? in respect of a matter which touches the state and for 
sueoesaoza in the profit of the state, his successors are bound; moreover 
***^®^ if the treaty be made with the consent of estates, of the 

towns and principal communities, of Parliaments, or of 
the princes and great lords, even although the treaty be 
prejudicial to the public, the faith and obligation of the 
subjects Bie required. But if the prince have contracted 
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without the consent of those before mentioned with a 
foreign state, or even with a subject, on a matter which 
touches the public and the contract is very prejudicial to 
that public, the successor in the state is in no way bound. 
In his ninth chapter, treating of tributary or feudatory 
princes, Bodin draws a distinction between princes who |^ twSSorj 
are merely under protection and princes who hold byP™*®*** 
fiuth and homage. He recognises amongst princes six P Hmi jHtm^ 
grades short of abfr9lute sovereignty : (1) the tributary 
prince who retains all the rights of sovereignty save the 
payment of tribute ; (2) the protected prince ; (3) the 
sovereign prince of one country who owes service to 
another as vassal in respect of some particular fief; 
(4) the vassal prince who, holding no other lordship, is not 
a subject of the lord of whom he holds ; (5) the liege 
vassal who is not a natural subject of his sovereign lord ; 
(6) the vassal who is a natural subject of his sovereign 
lord. These distinctions introduce an interesting de- 
tailed examination of feudal ties existing amongst contem- 
porary states. Here, it may be noted, he makes short 
work of the claims of the Emperor as World Lord. " BarM Tbt World 
a laiss^ par escrit que toua ceua4d sont heretiques, qui ne Emperar 
croyent pas que I'Empereur soit seigneur de tout le monds: 
ce qui ne merite poiivt de responoe : veu que les Empereurs 
de Bamme ne furent jamais seigneurs de la trenti^me 
partie de la terre; et que V Empire iAUemagne n'est pas la fi^^^Xt, 
dixiime partie de V Empire des BommainsJ* He is some- 
what more lenient towards the pretensions of the Pope, 
in view of the frequent successes of Pontiffit in wresting 
acknowledgments of their title, but his French patriotism 
rises superior to his Roman Churchmanship. '*Mais quoy and Pope 
que le Pape pretende la souueraineU non seulement spiri- •"•**•"«•*• 
tuelle ains aussi temporelle sur tous les Princes Chrestiens, 
ic qu*il ait acquis ceste puissance sur les uns par tiltres d: 
cessions, sur les autres par prescription et jouissanoe, 
si est<e que le Boyaume de France s*est toujours gareniy, 
quoy quils se soyent effords de Vassubjectir d eiue, excon^ 
muniant not Boys qni n'y votdoyent point entendre, d fin 
w. 16 
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The chmpier doaes with m Ivief Mooant of the degrees 
of honour obeerv e d amoDgit princes iriio are eoveragn 
eqnalflL The fimt pbee emoogBi Chiisiiea princes after 
ibe Foife bdongs to the En^eror, the second to Rance^ 
iriio has latdy rindicated her title agpmst the novd 
assertaoDS of l^pain. 

In the 6nal diap4er of this fimt book Bodin sedn to 
ascertain the distingoidiing notes of soTerrignlj. He 
finds that they are prindpallj fire: (1) the power of 
legislation for all in general and eadi in particolar, with- 
out the consent of snperior, equal or inferior; (2) the 
power of declaring war and making peace; (3)thepowerof 
instituting principal officials; (4) the power of final if»peal ; 
(3) the power of pardon. These powers dxmld ne^er 
without strong reason be delegated rither by title of office 
or by commMRion, Otha* powers^ sndi as that of coioing 
money and that of taxation, natural^ att^Mi iqpon the 
power of legislation, but are not so essentially reserved for 
the hand of the soTueign. "'Ifott Im droiit de la Msr 
nappariieHment qm*am Primee SomieraiM^ fut pemi imq»mr 
SSSS J^^ du»rge$ju9gmes d XXX liemm loimg de sa tere*, «'tl n'y a 
«>» Prince SamMeraim pluspmqm Fempewcke: eomtmeila ede 

jmgi pour h Dve Je Samoye: Jt n'nt perwnM 911'ati Priiios 
SoMueraim de baHUr brrf de oondimrv, fM fat TtaUems 
t^ffpeUmU jfuidage^ ay de prmtdre le droU de bri$, ou de 
FfOfvcA, flit est turn dm ariieUs pcriipar tordommaMoe de 
rSmperwr Frideric 11. fitt m^estoit poimt amdmrnemetHi 
usM enire les Princei S<muerains: neamtmoimt eti cm- 
jaurfkujf commmn a iauM ayatu port nar aisr. Et wm 
souuient amoir entendu que rAmbastadeur de FEmperemr 
JU plaintes au prit^amseil du Roy Henry IL tarn MJ)X VL 
de deux galeres prisei par Jourdan Uma, qui awoyent 
eo^eri brie en Coreegue : le ConnestMe luy renumdra que 

1 Bodin dtai m hit motborily for this ptopootioii Baldoi in Rmk, de 
nr, divif. roL 1, and in L an jw afowa i . de iMni<. fitmere^ C Obnfnn 
amUt p. 163, not«. 
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le bris est conjUqui au seigneur aouuerain, A que c'eet la 

couetume generalet non aeulement is pays de Vab&Lssance du 

Ray, mats aussi en touts la mer du Leuant & du PonenL 

Aussi estM certain que Antoine Doria ne fit jamais instance 

du hris de deux galeres confisquSes par le Prieur ^f^^^^ff'^fH 

Caporia," 

" Quant au droit de marque, ou de represaiUes, que les l^^ten of 
Princes Souverains ant privativement d tons autres, U ^^ 
n'estoit pas anciennement propre au Prince Souverain, 
ains U estoit permis d chacun sans congi ny du Magistrat, 
ny du Prince user de represaiUes, que les Latins ce senMe 
appelloyent Clarigatio: toutes/ois les Princes pen d peu 
donnerent ceste puissance aux Oouvemeurs et Magistrats : 
et en fin ils ont reservi ce droit d leur majestd pour la 
seurU de la paix et des ixefioes, qui souvent estoy^nt 
rompues par la temeriti des particuliers, abusans du droit St'lJtfflS 
de marque'* 

The second and subsequent books of De la R^ublique 
are of less interest to the student of International Law 
than to his fellow of Political Philosophy*. The furst VatecftiM 
book alone would, however, sufficiently establish the claim ^^ um y»r^ 
of the author to a hiirh place anioncrst the contributors *or^ oTIn- 

IjiinaltjuLal 

to the literature of the Law of Nations. Apart from his iaw. 
very considerable influence in the general spread of 

1 In his second book Bodin diwiflfit CVwnmmiw— Ithi m being Moiiar- 
dues, AriBtocTAcief or Demoeraeiee. Trnating ■PcoeiriTely of the three 
forms of Monarchy, yix. Seigneorial, Bqjal and Tyrannieal, he diseoseea 
the qoestion whether it is htwfol to assassinate a tyrant. Analysing the 
natore of Aristoeiaeies and of Popolar Ootvnments, he refers to the one 
or to the other Tarioos eonsdtotions of antiqaify or of his own day. 
Book nz. deals with the ftinctions and aathority of senates, of Tarioss 
oflloes and magistraeiee, and of the qualities necessary in their members 
or ooeopanta. It toacbes also opon the nature of corporations. Book it., 
whieh treats of the beginnings, rise, prosperity, deeay and min of states, 
comprises a corioos oonsideration of the infloenee of stars upon the 
fortnnes of commonwealths. In Book t. Bodin considers the methods 
whieh mnst be foUowed to accommodate the form of the state to the 
dirersity of men and the means by which the genios (aetiirrl) of a 
people 1DMJ be ascertained. Book ti. comprises diseossions concerning 
the Censorship of the Press, finance and other matters, indoding 
Justice, which is cisssified as distribotlTe, oommntatiTa, and harmooie. 

16-^2 
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clearer notions as to the nature of Sovereignty and of 
State-Being, his frequent references to recent events and 
repeated citations of documents examined by him in 
person or communicated by named responsible authorities 
are of the very greatest historical value as throwing the 
most welcome side-lights upon contemporary international 
practice. 

(J) The Fore- s 130. The way was now prepared for the appearance 

of systematic treatises upon the laws regulating the 

relations of State and State. 

Th^are First came the early forerunners. These were, in 

Sm^™^o g®^^""*!* distinguished men of action, diplomatists and 

treat of rab- judges, who published comprehensive treatises upon sub- 

^^^^^^ j^^ suggested by the course of their active laboura 

S^^ilLnr ^^^ considered works upon Jus Legationis came to 

' compete for popular attention with extended examinations 

o{Ju8 Belli. 

Oonradnt § 131. Conrad Brunn or Braun, a native of Kiichen, 

f^'JJi;^!^- in WUrtemberg, after studying the Gvil and Canon Law 

treau in com- at Tlibingen, passed seven years at the Episcopal Court 

SSff^ o?JiM &^ Wtirtzburg, whence he removed to the Bavarian 

L€9atiani$. service. He was employed in special consultation by 

Charles V. and Ferdinand I. and appeared with distinction 

at the Diets of Augsbui^, Worms, Spires and Batisbon. 

SSrtJSS* His collected works were reissued in 1561, two years 

before his death. His fame as a writer upon subjects of 

international legal interests rests upon a treatise published 

originally at Mayenoe in 1548, which deals with the 

Hii D€ Lega- rights and obligations of the legatine o£Boe\ 

Handling his subject well-nigh entirely in the light 
of Roman Law and of precedents drawn from ancient 
a Unkbehreen history, his tractate is mainly of historic interest as 
im^ 4)10 illustrating the passage fix>m the mediaeval to the modem, 

modern. Leading the way into a field which was soon to be 
onpifdik utfM^ enriched by a particularly copious literature, it is note- 
M.ti?rM7.ia. worthy, over and above its recognition of the time- 

^ Cimrmdi Bnmi De Lefmtiomiimt Libri r. Moffmmt. mtoLxni. 
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honoured general inviolability of legates and their 
belongings, in its references to the regular credentials of 
ambassadors, Le. letters of instruction, of credence and^gj^^-*- 
of commendation, and to their usual reception and forms 
of audience. Incideotallj Brunn complains of the wars of 
his day as being unjust and without declaration, a declara- 
tion {diffidatio) h&ng in his view essential to a just war. ^- "•«•«• 
His conception of Jus Gentium, as an expansion of Jus 
NaturcB by virtue of usage and the common approval of 
peoples, has been ak-eady referred to. lib. h. c 91 

§ 132. Ferdinand Vasquez (1509 — 1566), an eminent F. VaaqoM 
Spanish official and jurist, published at Venice in 1564 (l«>^l«««)- 
a notable treatise, lilustrium Controversiarum aliorumque S;£i!^^' 
U8U frequenJtium Lxbri tres^. ^^^ ''^* "•*• 

Casting aside the notion of World Sovereignty, and He rejaeu 
repelling expressly the world claims of the Roman ^f wo^d 
emperor', Vasquez in his first book asserts the sovereignty Soverei^iy. 
of the King of Spain within the limits of his own kingdom. |£^ ^ 



He recognises a composite Jus Gentium {jus gentium * oompdtite 
prinwivum, jus gentvjLm secundarium) or Jus Naturals ^ u^it.i»,m,n 
Gentium as governing the relations of princes and free ^*Js^i\?* 
peoples inter se. And he raises and briefly discusses 
various problems of international legal interest The Can war \m 
question BeUum an tUrinque justum esse possit advanced I ^ T 
likewise by Franciscus a Victoria was familiar to mediaeval 
casuistry. The inquir}' Delictum extra fines regni com- Lik,Lt,%. 
missum an puniaiur, descending from canonical glosses {jj^j L^^j ST 
de foro competenti*, touches more nearly modem ideas, oatside the 

km^dooi 

> Sabteqaent editioofi appearad in 1573, at Antweip (foUo), and in ^^^^ which 
1595 at Leyden (4to), oiider the title lUuttrium C<nUrcver$iarum Alio- mm^* 
rutmfue U9U frequtntium Lihri tret: Authore D. Fernando Va$quio Men- lAuLcL 
chacenMi Uitpano Juitcomulto prattantiMiiwto, tt in tuwano dominicm rei 
PkUippi Hitpaniarum reg't eatholiei prettario Senatore. 

1 have not seen the Venice edition, bat it it referred to in the i»refMe 
of the sobeeqoent issces. 

' Vasqnez unites with Victoria in the denial that infidda, although 
they do not recognise Pope or Emperor, may on that account be spoiled 
of their goods. Uluttr, Controv, Lib. i. c 2S. 

* Hoetiensis in this ccnneetion recognises with peculiar deamtst the 
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The first place in abiding importance must, however, be 
Yuqaez leadi assigned to the challenge by Yasquez upon the ground of 
tarMt^e ii^compatibility with Ju8 Oentium PrimcBvum of the 
liberum. claims advanced by the Venetians and Genoese to prohibit 
the navigation by foreigners of the Adriatic and Ligurian 
seas. Quod sit contra Ulud jus, constat, quia non solum 
maria aut ceqvora eo jure commun/ia erant, sed etiam 
reliqucB omnes res immobiles. Et licet ah eo jure postea 
recessum Juerit ex parte, puta quo ad dominium et pro- 
prietatem terrarwm, quarum dominium jure natures com- 
mune, distinctum, et divisum, sicque ab iUa communione 
segregatum fuit (L ex hoc jure, §§ de justit. & jur. § jus 
gentium & § jus autem gentium. Institu. de jure natu- 
rali), tomen diversum fuU, etestin dominio maris, quod ab 
origins mundi ad hodiernum usque diem est,Ju%tque semper 
in communi nulla ex parte immutatum, ut est notum^ et 
quamvis ex Lusitanis magnam turbam scepe audiverim^ in 
hac esse opinions, ut eorum rex ita prcescripserit nafn- 
gationem Indici occidentalis, ejusdemque vastissimi maris, 
ita ut reliquis gentibus csquora ilia transfretare non Uoeat, 
et ex nostrismet Hispanis vulgus in eadem opinions /ere 
esse videatur, ut per vastissimum immensumque pontum ad 
Indorum regiones, quas potentissimi reges nostri Hispanir 
arum subegerunt, reliquis mortalium navigare, prcsterquam 
Hispanis jus minims sit, quasi ab eis id jus prcescriptum 
Juerit, tamen istorum omnium non minus insanof sunt 
(^niones, quam eorum, qui quo ad Oenuenses et Venetos in 
eodem fere somnio esse adsolent, quas sententias ineptiri vel 
ex eo dUucidius apparet, quod istaruni nationum singulars 
contra se t))sas nequeunt prcBScribere, hoc est, non respublica 
Venetiarum contra semet ipsam, non respublica Genuensium 
cSSSS^ukjL ^^^^^^ semet ipsam, non regnum Hispanorum contra semet 
«.8^In. ipsum, non regnum Lusitanorum contra semet ipsum\ 

temtoTud principle. JFoimi eemutmr Monubcai Jime$ tenitorii agmtUbet 
loci. Et ponitur UrriUnium pro Ma terra, t» ^ma qms habei jmru- 
dteiionewL Summm, HocCtensw, Lib. n. Bob. S. 

> A Franeiscan monk, Fnnds Alphonso de Castro, voold appear to 
hare shared with Vasqaex the honour of this eaily diaUentge of the Genoese 
and Venetian maritime claims. See Nja, Let Orifma^ p. 382. 
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§ 133. Balthazar Ayala (1548-84), Judge Advocate ^^f^ 
of the Spanish Army in the Netherlands, dedicated tog^'j^^of 
Alexander of Parma from the camp before Toumay, in ^® ^^ ®' 
November 1581, a considerable treatise in three books, 
De Jure et officits bellicis et disdplifui mUitari, which was 
published with the significant censorial note, "Trea hi 
libri utiles sunt ad conservandum fioc tempore ccUamitoso 
disciplinam militarem\" 

PreCeu^ing his work with the declaration that there are 
rights of war as well as of peace, and with the justification 
of war by Old Testament citation, Ayala begins his first oJka/jBfuSi^ 
book', the only one of the three which is of much inter- mu^S^SSr' 
natioDal leeal interest, with a brief historical sketch of the JwMcMJmtUt 
Roman method of declaring war. Turning forthwith to the 
definition of just war and the just causes of war, he advances 
certain characteristic views. Wars are to be undertaken What is % 

•« jod war*'* 

that men may live in peace. Even from just wars many 
evils arise. An honest war is nevertheless to be preferred 
to a shameful peace. Justa bella sunt jure gentium indicia: 
et turn jure canonum, turn etiam jure divino permissa. A 
Just War predicates the presence of (1) the authority 
and command of the sovereign prince, in whose hands is 
reposed the right to make war and peace, and (2) a just 
and necessary cause. The former may be dispensed with 
in view of the imminent needs of self-defence ; just causes 
never. Of just causes many may be enumerated* Such 
are: (i) the defence of empire, person, friend, ally or 
property; (ii) the recovery of property unjustly and 
forcibly detained; (iii) the punishment of tort-feasors; 
(iv) the vindication of wrong, as, for example, the refusal 
of the right of innocent passage ; (v) rebellion. In this 
last case war is not properly war. Rebels have no claim 

> BaUhazarif Jyaltt^ J. C. et ExerciUu rtgii apmd BeJgas Suprewd 
Jwridiei, De Jure et ofUih hellicU, et dUeiplina militoH, Libn III. The 
first edition Beems to have been pubUshed at Dooay in 15S2: a later 
appeared at Antwerp in 1597. 

' In his aeoond and third books Ajala treats of the necessary qoalities 
and praetioal daties of a commander, with strategy and miUtary dia- 
ctpUne. 
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to the rights of war, as, for example, to the advantages of 
postliminium. In ipsas vero jure belli ecevire, mvJUoque 
moffis quam in hostee licet : sunt enim odio digni major e. 
Rebellion is worthy of the strongest condemnation : men 
are in duty bound to obey the prince, who holds firom 
God alone. It is not just to declare war against infidels 
on the mere ground of their infidelity, even at the 
command of the Emperor or of the Pope^ but (vi) war 
is justly made on heretics. Thus far just causes have 
been discussed rather with reference to equity and the 
duty of a good man than to the effect of law. The term 
"just" has, however, various significations. It does not 
always refer to equity and justice; it may refer to 
perfection of power: e.g. justas nuptice, justa cetas. So 
that is called a just war which is waged publicly and 
lawfully by those who have the right to make war*. That 
the rights of war may have place it thus suffices that 
hostilities be waged by those who belong to the class of 
enemies and have the right of making war. 

Having in his third chapter dealt shortly with the 
institution of Single Combat, Ayala engages in his fourth 
in a brief discussion of the subject of Reprisals {de 
pignerdtionibus quas ReprescUids vacant). The modem 
custom of making reprisals has, he notes, succeeded the 
ancient custom of pledge seizing, of which Androlepsia 
was an example. Reprisals directed against innocent 
persons can be no longer justified, but in respect of 
property the exercise of reprisals is just, provided such 
action be taken (1) under proper authority, to wit, the 
authority of a sovereign, and (2) for just cause. 

His next chapter constitutes a comprehensive and 
authoritative code on the law affecting prize of war and 



1 Ajala, as becomes an orthodox Spaniard, approves the theory of 
** the two swords " of the Pope, in whom he recognises the Vicar of Ood 
on earth, whilst repudiating the World Lordship of the Emjieror. 
Imperator non e$t totiua mundi donUntu. Lib. l o. ii. 28, 29. 

^ Ju$tum bellttm dieitur, quod publiee legitime geritur ab iU qui 
helUgerandi jus habent. Lib. i. c. ii. 34. 
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recapture. He distinguishes in respect of the right of 
conquest between moveables and immoveables, assigns the 
distribution of booty to the determination of the commander, 
and deals at length with the condition of the prisoner of 
war. Christians no longer enslave their captives, except ^^^ ♦ ^ 
in wars with ivfideU, Women and children may be taken. priBonen of 
A prisoner may not be put to death without public ^*'' 
authority. He is boimd by his promise of ransom. If 
his ransom exceeds the amount of 10,000 crowns, he is, 
by the ancient custom of Spain, France, and England, the 
prisoner of the sovereign. The prisoner who escapes to 
his own party recovers his former liberty, unless he has 
passed his word. Goods taken by pirates are not acquired, 
and therefore if recovered must be restored to their former 
owner. Contra, however, the constitutions of the kingdom la lc& 
of Spain. 

In subsequent chapters Ayala discourses in careful The ?"^?' 
and judicial fashion of the duty of keeping &ith with 
an enemy, of treaties and truces, of the distinction of 
stratagem and fraud, and of jus legaiorum. In this last 
connection he once again displays the lawyer's prejudice 
against iosurgents. A rebel is not inviolable, even though 
he perform the iunctions of an envoy. Charles V. rightly 
imprisoned the envoys of the Duke of Milan. The doing 
to death of Kincon and Fregoze was justifiable, although 
the deed was in fact perpetrated without Imperial orders. 

Ayalas main sources of authority throughout are 
Roman military ])recedent and the decisions of Roman 
Law, supplemented here and there by a reference to 
Canon Law, to Jus Natures, Jus Divinum or Jus Gentium, 
or to Spanish munici])al legislation. 

§ 134. With Albaricus Gentilis we reach a new stage Anew ■tajnui 

... icftchM with 

in historic evolution. Alberieot 

Albericus Gentilis was bom in 1552 at Castello di ^^ (l«5« 

— 1006). 

San Genesio, a provincial town of the mark of Ancona. 
Educated at Perugia, where he graduated as Doctor in 
Civil Law in 1572, he practised for a time as an 
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advocate in his native place. His father, MatthsBos 
Gentilis, a physician of some note, having in consequence 
of heretical leanings found it advisable to retire firom 
Italy, Albericus accompanied him into Austrian exile, 
and ultimately in 1580 found his way to Oxford. Under 
the patronage of Leicester, then Chancellor of the Uni- 
versity, he was incorporated in January 1581, and at 
T.& Holland, ouce bcean to deliver lectures. In 1584 his reputation 
nanomaiiaw,!. was Sufficiently great to secure his consultation by the 
^^Hb^Lmo- royal Council as to the proper treatment of the peccant 
tUmU. Spanish ambassador Mendoza. This incident led to the 

publication in the next year of a treatise, De Legationibu8^. 

De Legation- § 135. This work, a slim quarto volume, dedicated 
' in the prevalent fulsome fiuhion to Leicester's fiunous 

nephew. Sir Philip Sidney, is divided into three books. 
The third, which treats of the qualities and conduct of a 
model ambassador, is of comparatively small legal interest. 
To the other two a higher value attaches. 

Definition of In the first Qentilis deals with the definition and 

^'^e^on, history of Legation. Opening with a brief account of 
various meanings attaching to the word legatuut, he defines 

Sijffi*'*^ his legate as one qui publico, avt aacratiori nomine ad 
rempublicam personamve aliam sacratiorem ob rem publi- 
cam, ant sacratiori missus sine imperio est rei dicenda, 

ClmMifieation agendce caussa^ Dismissing lightly Divine missions, he 
°"'"^*^' passes to the classification of missions between men and 
men. Such missions may, he decides, be distributed by 
reference to the person of the sender or to that of the 
receiver. A mission may be (1) from a free republic or 
prince to an equal power, (2) from a republic or prince 
Dot in the enjoyment of freedom to a republic or prince in 
the like condition, or (3) of a mixed nature. Missions 
may be further distinguished secundum mandata. A 
mission may be titular, being created for some private 

^ Alberici OentUis De Legationilnu Libri Tree, Londini, Exeudebat 
Thomas VautrolUritu, xdlxxzv. The vrork was oontemporaneoaslj pab- 
lished by Wolfios, the printer of many others of the works of Gtentiiis : 
see T. E. Holland, Studies, p. 88. 
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reason. It is then legatxo libera. LegaJtio libera est qua 
qui publico legati nomine commendatus, omatueque, reub,it.9, 
ipsa ob privatam exiit occasionem. Missions created for 
a public object are variously negotii, officii or temporis. 
Under missions " of matters " would appear to fall Extra- 
ordinary Embassies, whether for a peaceful or a warlike 
purpose; under "officious" missions are ranged embassies 
of compliment, condolence and the like ; legates "of time" 
are those quos Residentes vulgari eermone nominare solemus. i*. l & i 
These general considerations introduce a short sketch, /m L<^- 
drawn from Livy, Tacitus, Xenophon and other classical ^^ mIS^?^ 
historians, of the history of Embassage amongst the 
Romans, Greeks and other ancient peoples. 

In his second book QentiUs deals directly with Jue 
Legationis. Here his work becomes of particular historical 
interest. 

He decides that Legates are not inviolable except The limito of 
amongst the people to whom they are sent, but that^^J^^ 
nevertheless as men of peace they ought to be every- 
where courteously treated. Legates sent for purposes of 
espionage and perfidy may be refused admission, or, if 
they have been admitted, may on the discovery of their 
characters be expelled; they are not, however, to be 
accorded harsher treatment. A sovereign may refuse to^'^i-c^^ 
receive an embassy, but only for some good cause. He The ri^i to 
may, Oentilis thinks, refuse to receive titular, officious nooT« a 



and time embassies (liberce legationes, officioea, et tempo- 

rarice). So Henr}' VIL of England rightly refused to 

receive resident ministers. The sovereign who violates ukB.c.ii 

jus legationis in the persons of foreign ambassadors must 

look for retaliation upon his own ministers. Robbers and Who hi^tv the 

pirates can claim no legatine rights, nor may revolted n^y ' 

subjects as against their ruler. Heretics, however, are 

not denuded of such rights, and offences committed 

by individuab before their assumption of the legatine 

office are not to be visited upon them when they have 

put on their public character. Not only the legate J^^tST"* 

himself, but his comf<any and goods are sacred, and to mite. 
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the term company (comites) Gentilis would, contrary 
Lfb,fLe,iL to the vicws of somc, give a generous interpretation. 
In respect of the civil liabilities of the public agent 
Gentilis would admit but very restricted privileges. A 
Contracte contract made by an ambassador during the time of his 
embassy should, he is clear, be held enforceable; other- 
wise (1) the ambassador is endowed with power to defraud 
another of his goods, (2) no one will contract with an 
and eriminal ambassador. But a public agent is absolutely exempt 
tm^u^Sorn ^^ ^^^ operation of the local criminal law of the land 
to which he is sent. Even if he conspires against the 
prince to whom he is accredited, his punishment at the 
hands of that prince is limited to dismisaal. So the 
conduct of the English Government in respect of the 
Spanish ambassador who plotted against the life and 
10*. tt. c. 18. throne of the Queen was most precisely correct. 

(ii) The Law § 136. In 1587, after some service in Germany with 

DeJwe Belli H^^**!^ Pallavicino, Elizabeth's envoy to Saxony, QentiHs 

15SS, marks was appointed to the chair of Regius Professor of Civil 

Law at Oxford. In 1588 appeared at London the first 

portion of his best known work, De Jvre Belli, the second 

and third parts following in 1589\ 

Nature of /tit After a brief reference to the nature of Jus Oentium^ 

frf^^ T the sources of which he finds in Custom and Nature. 

GoMmm BeouiK GcutiUs ad vauccs his definition of War. BeUum est puhti- 

Definitioii of • . -rwr 

*'War." coram armorum justa contentio. War is a contest; — to 

Mii&^ *«"' deserve the name of war a contest must needs be (i) by 
What is a force of arms, (ii) public, and (iii) just What is to be 
"juBt war . understood by the term "just ? " Justum non solum quod 
cfpesMinm a juve cst, scd ct quod est ex omni parte perfectam, signi- 
Answer, A ficat. The arms engaged must be public on both sides, 
rar^waged ^^^ ^j^^ contesting parties sovereigns (principes}. A 
sovereigns on sovereign has no judge : he is not a sovereign over whom 
JUS occasion. ^^qq^^Jj^j. exercises authority. Disputes between sovereigns 

1 The combined parts were issaed at Lejden in 15S9. The com- 
plete work passed through the press at Hanover in 159S. See Profesaor 
Holland's PrefSaoe to his edition of 1S77. 
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can only be settled by discussion (disceptatianem) or by 
force. Sovereigns do on occasions submit to arbitration, 
and such conduct is most proper, but in the last resort 
recourse may be justly had to war. The justification of The juitioe 
war is thus grounded on necessity. Si necessitas non gronn^ied on 
subsitt bellum esse justum nee possit. Nam ex necessitate »««"»^- 
inductum didtur. Voluntario compromisso antea est dis- 
ceptandum, et ratione naturali, arbitra ilia (lU inquit 
Seneca) bonorum, atqvs malorum; etiam et aliis rationi- 
biis, quae antea noUUce snnt Whether such rulers as the Certain 
dukes of Mantua, Parma, and Ferrara, and various German ri^lTto^make 
princes have the right to make war, they having feudal ^"^ ™*J^ 
superiors, is a question of fact to be decided by the terms 
of their investiture. 

The operations of pirates, robbers and desei-ters are ^^ l £jrj^ 
not entitled to the name of war. They have no rights ^'"'«^ 
who violate all rights. lUe hostis est, qui habet rem- denied. 
publicam, curiam, (erarium, consensum et concardiam 
dvium, et rationem aliquam, si res ita ttderit, pads et 
foederis. The Frenchmen who in the last Hispano- 
Portuguese war were made prisoners when fighting for 
the expelled claimant Antonio, were improperly treated wan maj be 
as pirates by the Spaniards. IdndSSni* 

A war may be just though vindicative or offensive, or offendfe. 
But can war be just on both sides? Yes, if there be .^^pmLinr. 
reasonable doubt as to the right ; so Victoria and others, j^g^ ^ 5^01 
The causes of war are manifold. A war waged by direct J^^^ - 
command of God is necessarily just. But may war be'j 



justly made on behalf of Religion ? No, says Gentilis ; ^^•"^JJ^^*' 
religion is a matter between God and the individual ; no la. l c t. ^ i>< 
man is wronged by the Faith of another. A sovereign Divine 
may not justly employ force to compel the conformity of STJciw 
subjects who embrace another creed, unless the state 1SS^£Su^ 
sufiers injury therein (nid quid detrimenii illinc res- ^ caSeof 
publica capiat). Unity is desirable indeed, but not unity T^f; 
which is the product of coercion. Subjects, on their side, Jf'*" jEfiJi^ 
may not justly make war on their ruler on account of his TUm\^%iS» 
desire to adopt a new, or to retain an old, religion. God JUT ^*"*^'^ 
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uLiciL An can compel, Who is above all. One who is neither subject 

etmttaprimehoem noF private individual may defend himself in the last resort 

ff**»^ in the possession of his religion as on other grounds. 

War is not a Is war the natural condition of men? Is there 

dition. naturally, as Philip of Macedon said, and various great 

^'lim'M writers have alleged, war between Greeks and Barbarians ? 

eamotn^akt Were the Canaanites naturally enemies of the Jews, the 

Saracens of the Christians, the Romans of all external 

peoples ? No : by nature men are all kin. There is no 

natural discord between man and man. The Spaniards 

had no natural cause of war with the Indians, nor was the 

warfai'e of Barbarians and Greeks naturaL What of the 

Turk ? Well, war of Christian upon Turk is not indeed 

natural, but it is very nearly so. The Turks deem us 

enemies, plot against us, threaten us, rob us by every 

perfidious device at all times, and so give us perpetually 

just cause of war. Faith pledged to them is not to be 

broken. War is not to be made on them when they are 

quiet, keep the peace and attempt no ill against us. But 

when do the Turks so act? Silete theologi in munere 

alieno. 

m 

Naiore ap- Albeit war is not the natural condition of men, Nature 

SftOMoMw: Appi^^^ certain things as causes of war. Self-defence is 
xolLcul Dt a natural cause of war: so also the denial of anythinfif 
'<("»• which nature grants. War is just when it is necessary. 

(1) Self- It is not essential, however, to just defence that we await 
McT&M. De ft**^'^ That is a just defence which anticipates peril 
nuud^auiaiu. already designed, prepared, or even, although not de- 
signed, probable, possibla No one but a fool will wait 
to be knocked down. There must, however, be reasonable 
fear to justify anticipatory action ; mere suspicion is not 
enough. The Turk and the Spaniard, who meditate 
universal dominion, may be justly resisted, and a common 
peril is to be met in common. Furthermore it is not 

(2) The alone in the defence of ourselves that war is just. Let it 
o^mT ^^ ^ remembered that all men are members of one body, 
lokIcu. De that the world is a great republic. Men as individuals 
^m^ikfrn^- ^^^ ^^^j^ other mutual service, and the rule holds for 



THE EVOLUTION OF INTERNATIONAL LAW. 255 

priiice& If one member of the body design the injury 
of another, it becomes all to assist the injured. " Plena 
est justUia qum defendit infirmos." And one may justly 
aid him who is threatened with harm. 

May the subjects of a foreign sovereign be defended 1b it proper to 
against their lord? The author desires no confusion of j^^,^^^ 
dominion nor any surveillance exercised by sovereign over ***Mr lord? 
sovereign. In questions between individual and individual 
it were improper to have recourse to other than the dSSimdu. 
natural sovereign, and between subject and sovereign 
magistrates may in general decide; but, when the state 
itself is in debate, there is and can be no appropriate 
state judge. When so large a number of subjects have 
opposed themselves to their sovereign that there is actual 
war, the matter is public. In this event it may be proper 
for foreign sovereigns to intervene on behalf of justice. 
But what of subjects whose cause is unjust ? May foreign 
aid be accorded to them ? Kingdoms are not made for 
kings but kings for kingdoms Aid may be given to 
subjects whose cause is unjust to moderate the cruelty 
of their sovereign or temper excessive punishment The 
sovereign is to be protected against himselfl Occasions 
for such interference will, however, be rare. Good reason 
existed for the interference of the English on behalf of the 
Netherlanders. There were close ties of mutual need 
between England and the Netherlands; there was old 
friendship with the Dukes of Burgundy; there were the 
ties of familiarity and ancient consanguinity between the 
peoples. If the Netherlanders were conquered their 
position would be entirely changed: an important con- 
sideration. No one is to be prohibited from favouring 
liberty, and a good neighbour is of great consequence. 
Lastly, it is not lawful to deal with subjects in such sort 
that harm or danger ensues for men who are not subjects. 

War may be waged from motives of necessity, of profit, ^•w 

or of honour (aut neceamrxe, aut ntiliter, aut honeste). War of dmSmU^j. 
is waged of necessity, (I) if without war we cannot exist, fa^t cu. »rf 
e.g. by the Romans in their earliest days when refused 




; (Z) bj ezileB in aeaidi of 
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would (i) endanger tbe 
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profitaUj aagcd to arenge injury re- 
be wbo fiuls to tLY&kge 
And to remedy loss is 
by name and 
good name mnst be protected. 

fiuily say tbat oar rights are 

d^ia are violated in tbe first place when 

re gnnlBL Examples are affimied 

of pam a giL, of port shelter, o( market, of 

IW sdbfect of light of paaiag e is full of difficulty ; 

varioos. Gentilis 

admitting the existaioe of the 

whL if tkere be no reason to iear that injury will resalt 

ife i^nnti. If BO good reason exists for the denial 

doual isajvstcanseof war. Bat note in what 

y^ciit It is lawfbl to cross another's field; it is 

wt lawfel to boat there in fi^e of the owner's prohibitioiL 

^ wUbt T^ssi^ is lawfol, the lord of Uie territory may 

iitbsi tfe exeffcise within his territory of acts of war. 

It win be said tbat tbe fi^t remains that sovereigns 

thioogh fbragn territory with safety, and 
^ ibe ciKtetn of askii^ safe condacta If sovereigns 
«e$abtbb<d any sadi law amongst themselves, they 

^>^ aecmse coe anotha- of breach of jus gentium^ But 

aHa^an^ML G«ix^ BiKbanaa affirms that James, King of Scotland, 
'^ vb«"w«» lak«fi by the R"g*«>^ when driven upon the 

Rk ^jl^A abiwas^ was captored ooatm jus gentium. 
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(ii) He who denies port, market, or intercourse offends ii- The zi^itt 
against human society. The Spaniards had thus just cause ^IS^^ ^id 
for war against the inhabitants of the New World, who o^intowoo"*- 
refused intercourse with them. The Spaniards fought, 
however, be it noted, not for commerce but for dominion. 
To constitute a just cause of war the prohibition must 
bo general It is in no way improper to prohibit the 
importation of particular goods which the inhabitants 
deem injurious. Foreigners have no right to change 
local manners and regulations. Intercourse cannot be 
said to be refused when a nation refuses to foreigners 
internal trade, whilst admitting them to their frontiers; 
so the Britons formerly acted, and so the Chinese act 
at the present day. The exportation of particular products, 
such as gold or silver, may likewise be forbidden: the 
Spaniards and the Elnglish have alike in time past issued 
such prohibitions 

(iii) The sea is, like the air, naturally open to the*^- "^j^S^ 
common use of all mankind. So too is the shore, the 
river bank, the flowing stream. The usage of the French, 
the English, and other peoples as to wrecks is jus injurium. 
Some contend that, whilst the use of these things is 
common to all, possession thereof may be acquired by 
particular men, and these may, as possessors, forbid the 
use of their possessions by others. In accordance with 
this view the Venetians may, not as domini maris but as 
possessoresy close the Adriatic to foreign navigation. The 
contention is to be rejected : UsdU per inanea logos jus 
natures. If the sea is naturally open to all, the attempt to 
close it is mere usuqiation. The Veoetians may exercise 
a right of jurisdiction or protection in the Adriatic and 
other peoples in other seas, but the use of those seas is 
common to all ; proprietorship therein there is none. The 
prince who denies the use of the sea gives good cause of war. 

Our rights are further violated by the refusal of that W^J^ ^jff* 
which is granted by human law. The violation of positive latod podlm 
legal rights constitutes just cause of war. War is i^otjjJ^^J*^ 
however, to be begun on light occasion. iSSi!/* 

w. 17 
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intmmm So &r of the offieooes gmn bj soreragnB to peoples ; 

■fthialSiiiii ''^^^ ^ ^^ oflfeoee s of pmste peteouL The iojnrioos aet 

•f ttgyto ol^ of a prirmte iiidmdoel is not per m a cause of offence 
against his state, but a state itadf oflendB, iduch, beii^ 
at oDoe bound and able to restrain the offences of its 
sabjectSy knowii^j neglects so to da A state is in 
defiudt^ not onlj when it ex pr e s sl y rrfbses to gire 
satis&ction to the injured, but when it fbr a ]aag time, 
althoagh withoat common ddibeiation, allows iajmrj to 
be d<Mie. A state is rightly held responsible in reqpect 
of the oft-repeated offences of its cftisensL They were 
guilty of repeated offences who, to the great peril and 
loss of the kingdom of England and its allies, supplied 
the Spaniards with proTisions, induding articles at 
Tega\BT wariike use. They strove to continue their traffic 
when requested to discontinue it ; they resisted the de- 
mand made upon them, cm the ground that it was eomtra 
jus genHufnt and a vic^tion <^ freedom of trade. An all- 
imp^t qnestion thia Eqmty w>8 with the EogUsh; 
strict law was with the traders. The latter wished to 
avoid the loss q( the iHt>fits of their commerce ; the fimner 
objected to the doing of that which imperilled their 
safety. The rights of traders are to be respected, but 
still more is the safety of the state. Est iUud gentium jus: 
hoc naturos esL Est Mud privatorum: est hoc regnorum. 
Cedat igitur regno meroatura^ homo natune^ pecuma iwte. 
These considerations advanced cm behalf of the English 
the author would likewise advance against the English and 
others, who at the time of writing supply muniticms of war 
(commoda bdlo) to the Turk, who is belligerent against 
the Elmperor. Quod tibi fieri non vis, alteri nefsoeris. 

When it an When is an act public, when private? Thatispublicwhich 

is determined by a corporate body in legitimate assembly. 

P^McriptiTe Old causes of war are not to be raked up. Prescrip- 

riigt amongBi ijqq avails in public as in private a£BEdrs\ A war is 
nftlions. *^ ^ 

Mtef^MMM^ 1 Throng the dsBeoasion of the foondation of preecripdre right 

iA.Le.nL Dt Oentilis is led on to an in te re s t in g eramination of the historieal daims of 
the Holj Boman Empire. lib. l c S8. 
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legitimate against the successors in title of those who A war is just 
have given offence: individuals die, but states partake ^^^Smon^ 
immortality. ^tle. 

It remains to discuss wars beirun from motives ofpoturmmomiJ^ 
honour. A war is honourably (honeste) undertaken when f^) Wan dio- 
it is waged not on our own private behalf but communi ^•Jj^ ^J 
ratione et pro aliis. War is honourably undertaken against honour, 
cannibals and against peoples who indulge in human sacri- HiJ^Satm' 
ficea War cannot be said to have been undertaken by **'*^*''*'^ 
the Spaniards against the Indians from motives of honour 
when based on the ground of their refusal to hear the 
preaching of the Gospel, nor does charity afford just cause 
for war against infidels. War is justly made on pirates ; 
they are violators of the common Law of Nations. 

Subjects are excused if they carry on war without just Sobjaelt m 
cause : they are excused without distinction of offensive ^^^^^ 



and defensive. Not so others. wagiiig i^ Om 

War must not only be justly undertaken but justly enoeto( 



waged. And justice demands in the first place that we War dioiiM 
make our determination known to him against whom we meediidlT 
have determined upon war. A declaration of war should «eUratiaii, 
never be omitted, if it can be safely made ; a demand for MbMteMbi 
redress should, after the praiseworthy fashion of the 
ancient Romans, precede recourse to arms ; and, following 
upon the demand, a reasonable delay for deliberation 
should be accorded. Declaration may, however, in certain tet in eertain 
cases be omitted. Declaration may be omitted in the ^j^m ^j^p 
case of war undertaken in necessary self-defence. It is ™*}^ 
unnecessary as against those who already conduct them- x».acx a 



selves in a hostile manner. It is unnecessary as against 
rebels. But he who omits to declare war, when a declara- 
tion IB due, acts in a treacherous fiishion, and his war is 
unjust, detestable and internecine. Stratagem and guile Strata^m it 
which would be improper in a listed duel are not^^n^^i, j^ 
illegitimate in war. Formeriy the business of war was'^'' 
much simpler: the place and time of battle were oflen 
settled beforehand. We have departed from such prac- 
tices, but not all guile is even now legitimate against 

17—2 
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an enemy. It is hotly disputed whether fiEiith shoald be 

kept with robbers and men of that order, but no one is 

hardy enough to contend that fiEiith need not be kept with 

an enemy. Dolus ut frauB, faUacia ad circumneniendum. 

^^d . And guile may be verbal or by deed Let there in agree- 

negotifttiog ments with an enemy be no captious interpretation, no 

^^^^J^U^ subtlety, but the utmost good faith. Verbal trickeries 

lA. M.fcC j » are for lawyers, not for honest soldiers. Many examples <^ 

disgraceful verbal trickery may be culled from the treaty 

making of antiquity. In the present age Charles Y. 

and Louis XTT. have had recourse to interpretations of 

words and treaties more befitting scriveners than princes. 

Stratagem is to be approved, but stratagem is one thing, 

perfidy another. 

Aptft from _ There are many cases in which it may be justifiable 

nuu^t^ to deceive an enemy by a lie. Themistocles furnished an 

to lie to an iUustrious example of such Intimate lying. When con- 

xolLci Dt tracting, however, it is not lawful to lie to any enemy. 



The 1186 of ^^ guile in act the use of poison is an exampla It 

poison m war ]b a form of warfare which is altogether to be condemned. 
2mlTc dk*^ ^'^^ ^ ^^^ ^^ ^f venomous beasts and of magical 
•"f*"*". arts. 

80 too of 

arts, Assassins and the hirers of assassins are equally 



^SiS^iliaSL blameable. Ad enemy may be slain indeed, but not at 



^j^ of any time nor in any fiEishion, and not every enemy. The 

assassins. actions of a Scsevola or a Judith are in no way to be 

8em9Ua,ju- approved. 

The emplQT- '^^ spy upon an enemy and to employ spies are alike 

^°wit?"^^ legitimate: spies may nevertheless on account of the 
bat spies may peril they represent be hardly handled by their captors. 

JJ[^5j2l^ Simulated deserters and spies may be treated like sub- 

uh. fit, 9. Dt jects found in the territory of the enemy. It is lawful to 

^ram^/^tffii. employ the services of traitors against traitors. 

What power The commander-in-chief alone can treat with the 

Test^Un a enemy, and his powers of treating are by no means 
militarjoom- unlimited. It does not belong to a commander-in-chief 

xal H. c 10. D€ *o make a definitive peace. A commander may treat for 

padisdmcum. ^ trucc of limited extent only. In the absence of their 
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superiors subordinate officers are deemed invested with 
similar power. The powers of the commander are in 
general limited to matters appertaining to his militaiy 
command. A general may indeed be specially endowed 
with a fuller commission, but his conventions will in all 
cases be necessarily subject to ratification. 

Captured soldiers are wont to be released on condition Cftptmed 
that they shall not serve again either at all or for aSt«SlB?*^ 
limited time against their captors. They are released too parole or enter 
on contract of ransom. Many authorities contend that ^f rmmonL 
such undertakings are not binding, but accepted custom j^^^^ 
is to the central^'. The contract must nevertheless to be 
valid be made vrith a just enemy, not with a rebel or 
with robbers. If the undertaking be against the public 
or militaiy law of the prisoner s state, the promise is not to 
be fulfilled, but the prisoner must return to his captivity. 

Truces are imdertakings for the mutual cessation ofTroeesuid 
hostilities for a short and present time. Truces in general eooaeJlSmes. 
bind from the moment of their establishment. The breach if^Le. ii ai 
of truce by one party justifies hostile action on the part of 
the other. What is a breach of truce is to be ascertained ^i|LftU 
primarily from the terms of the agreement. Truces are SIto«fa»/rt. 
contracts bonwfidei. The act of a private individual does 
not constitute a breach of truce, but the offender must be 
surrendered for punishment and reparation must be made. 
Forces are not to be advanced or retired in time of truce. 
During a truce soldiers are not to be introduced into a 
besieged town. 

A safe conduct is a species of truce. Safe conducts ^ ^^' 
are, in general, grantable by a commander-in-chief alone, gpeeiee of 
The interpretations of the terms of the privilege must be ^""^ 
ex bono, et ex cequo, et abeque cavillationibtis, et large. 



Exchanges are to be effected in good &ith and in KT<ihingM 
accordance with equity. Ransoms ought not to be ex- iiow toibe * 
cessive : it is difficult, however, to establish any hard and ^^^^ted. 
fiist rate. If a released prisoner die before his ransom is y rwMij tiwj JMg 
paid, the ransom is due from his heir. 

A man is not deemed a prisoner of war until he is How ilMmid 
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flM prifODcr brought XTitra prcaidia hogtium^ bat one who has sor- 
?j[?S^ rendered is neverthelen not to be slain, even thoo^ he 
laujLc n Ik has not yet come intra prcendia^ provided alwmjs thai he 
mmmhh "^ abstain from force and do not attempt escape. To 
slaughter, except in such cases as just soggested, is alto- 
gether cmel and anjnst. He is unjust who chooses to kill 
those whom he mi^t make captive. Prisoners are not to 
be put to death. So says Law Natural and Law Divine, 
whatever may have been the practice ot peoples. Granted 
that the slau^ter of prisoners be lawful, '^Non omne^ quod 
licet, honettum ett" Henry IL of France, having taken a 
town by storm, hanged prisoners of war, who had resisted 
too obstinately. It is disgraceful and cruel thus to act 
towards those who execute the orders of their princa 
The slaughter in Ireland of the Spanish prisoners was 
contra jus belli. 
EMmiM The belligerent who surrenders would seem to tacitly 

jj^^j^J^j^ stipulate for the preservation of his life. Humanity and 
nnaoos militaiy law alike enjoin the sparing of the surrendering, 
tomrender Surrender is surrender, although it follow after hard fight- 
•n^to ing or be induced by fear. Caesar announced to the 

fhowBosab- Aduatici that their state would be preserved, provided 
^J^^ ™ they surrendered " before the ram touched the walL" So 
lUesitiiiuiie. in these days the time for surrender is deemed to have 
HtStAmLtS* passed when siege cannon are brought up against a weak 
place. But unless, as is possible, special reason exists for 
the rejection of surrender, surrender should in any case be 
admitted. A surrender made after common consultation 
by a majority or by those endowed with the necessary 
authority protects even those who opposed submission. 
The terms of capitulations afford subject-matter for end- 
less disputes, and call for particular consideration. The 
author nevertheless contends that in any event such terms 
as aiintrium, maniLS, voluntas, potestas, discretio, judicium, 
sapientia, gratia, misericordia, cequitas, conscientia, decla- 
7*atio, when employed in a capitulation, necessarily imply 
action within the limits of law and in accordance with the 
qualities of a good man. 
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Id certain cases special severity towards prisoners in eertain 
taken or surrendering may be excused. Thus it may be JJJ'VpSia 
justified, (1) towards those who employed abusive language '^^^^'^ 
towards the captor, (2) by way of reprisals, (3) towards pritoiMn ii 
foes guilty of perfidy, (4) towards violators of the laws of " ° "'* ^ ^' 
war, (5) towards deserters and other subjects of the captor, f«j^ tt eaptot 



(6) towards released prisoners taken a second time. The 
supply of provisions to a besieged place is sometimes 
brought forward as affording occasion for sharp action, 
and Charles of Burgundy actually hanged persons captured 
when attempting thus to assist his enemy. But, except 
possibly in the case of foreigners led on by mere avarice, 
no sufficient reason for such severity appears. And some 
other common excuses are of equally questionable validity. 
Hostages are not properly prisoners. According to ancient Hotteges maj 
practice, upon breach of fiaith upon the part of the enemy, ^ttodiSL^ 
hostages were exposed to the penalty of death. It has seemed ^&&]il ot 
cruel to many of the greatest generals thus to punish the 
innocent for the guilty. A hostage, however, may well be 
sharply handled in respect of his own fiiult, such as an 
attempt at flight, and it is both just and expedient that 
the hostage should be held punishable in respect of the 
offences of his countrymen, since belligerent good faith, an 
object of the utmost importance, is thereby secured. Bodin 
seems to think that the disuse of the custom of putting to 
death hostages followed upon the appearance of habitual 
ill faith, the terrible slaughter which would be the con- 
sequence if all perfidy were not so punished deterring 
belligerents therefrom. But the truth rather is that 
good fidth disappeared wheo perfidy was no longer 
punished. 

Philosophers, legislators, theologians, poets, and his- Biqipllaiiii 
torians, Roman, Greek, and Barbarian, unite in approving ^i^^^ 
the sparing of the suppliant Common religion may ^•t.a.c. M. Ar 
protect fugitives to sacred places, they fleeing as it were 
to the bond which is not dissolved by war. Nature's 
communion pleads for suppliants everywhere. Paroendum 
ut 8upplicibu9. But be it remembered that belligerents 
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may by their conduct exclude themselves from mercy. 
So too women Young boys are to be spared, as are likewise women. An 
and ehfldren. exception must be indeed made in the case of Amazons, 
g^^y of Zenobias or Artemisias, who assume masculine functions, 

and there are particular circumstances where severity 
would not be amiss, but in general women are not to be 
slain. A long line of Ssunous conmianders unite in the 
condemnation of attacks upon female honour. Some 
What of few belligerents have on occasion accorded immunity to 
^^"*" peasants, and the respectable jurisconsult Arrian declares 

it to be improper to seize upon the cultivators of land, or 
to destroy their produce. To the same effect run pro- 
visions of the Canon Law. But if the peasants are not 
harmless (insontea) but armed, there exists no reason why 
they should be spared. Non indvlgetur versutis hodie 
rusUcis, 
Foieignen Foreign merchants found amongst the enemy are not 

ttiT^am^are ^ ^ regarded as enemie& But residents who, with the 
not neoes- intention of permanent stay, have fixed their domicile and 
^lo^es. seat with the greater part of their fortunes in any state, 
IAJL& n. De ujay be properly called citizens of that state, although they 
JS^^SS^ &11 short of the exact definition of the citizen as a parti- 
A^bx^mer ^ip^*^"^ ^ ^^® obligations and honours of the state. The 
may pat on rights of war may, that is to say, be exercised against 
of anen<^' ii^bitants (incolaa) of a hostile state. The foreigner, 

by domidle whether merchant or not, however long he remains with 

upon beUi- , t t • 

gerentsoU, the enemy, is not an enemy; but he is an enemy who 

has become a citizen of the enemy's state, whether by 

habitation or by incorporation {aUecHone). Present practice 

harmonises with the law thus laid down. The goods of 

bat the mere foreigners who are in Spain are not wont to be captured 

^dtMbe' ''^y *^® English : the goods of foreigners who are in England 

enemy is not are not taken by the Spaniards. Such is the law, whether 

Qo<^^^^md the goods be found on hostile soil or elsewhere. Ooods 

on hostile soil ^]j.QQ on hostile soil, they not being hostile property, 

sarily hoetUe. cannot reasonably be deemed quasi hostium, if sojourners 

with the enemy are not enemies. Locality does not affect 

the matter. It is the cause which makes the enemy. As 
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br as the enemy himself is ooncemed, he may well be 
slain anjrwhere, and hostile goods may well be taken any- 
where. Foreign territory gives rise to a different question. ^ 2S?"^ 
Foreign territory affords security, and therefore it is laid power allordi 
down that goods captured within foreign territory do not K^J^^e 
pass to the captor, but are to be restored upon the demand exer dieo f 
of the lord of the territory. Nor does it make any differ- ri^S"^*** 
ence that the flight began where capture was legitimate : 
change of territory works change of power. So it was 
adjudged that Spaniards fleeing before French enemies 
to English territory should not fall under the hand of 
their pursuers, and the precedent was followed in the 
year 1588, when the Spaniards fled before the English 
fleet to the French coast, and were there protected. 

The goods of those who are not enemies (non hogtium) The penoni 
cannot be anjrwhere legitimately captured : he who is not J^ j^^ 
an enemy cannot be anjrwhere legitimately slain. It never- «*&•• 
theless behoves a foreigner to see to it that he wittingly u^^ertbe* 
does nothing to assist the enemy, lest he make himself an ^ ****"|]S!Ii- 
enemy, as does any other who brings aid to the enemy, to eee to it 
They who supplied to Saracens goods apt for war against ^* ^^ 



Christians or lent ships to Saracen invaders were ezcom- a& enemy hj 
municated by decree of the Lateran Council, were de-^no^ofa 
spoiled of their property, and even made slaves of by their Wlig«wit 
captors. He is to be deemed an enemy, who does that 
which pleases the enemy : so Agathias. He is a member 
of the enemy's army, who supplies to that army the 
necessaries of war : so queen Amalasuintha to Justinian. 
And queen Elizabeth, in reply to the Hanseatic States, 
who complained that their ships were despoiled by the 
English fleet contraiy to treaty, which provided that the 
States might safely be friends of the enemies of England 
and trade with them, declared that injury to one and aid 
to the other were incompatible with friendship to both, 
at xmo hoc ewe auxUiari hosHbus, et cum hostUms ad- 
venum alioB facere. Only they, however, are made 
citizens of the enemy who become such simplicUer et 
hoe volentes prindpaliter. 
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TIm oitifio of What now of the citizen of the enemy who is resident 

^^^ffj^y abroad ? He is a Spaniard who lives elsewhere than in 

lltiog ftbroftd Spain, if he have not ceased in some independent feshion 

flnlfwlSrhw (c^io^) to be a Spaniard. Nan mviaJbar origo, nee deaeritur 

^ BArtfrttm ^ pofria facile. IncoUUtis, aUectio, addtt civitatem citritaH, 

tut ntl- nan tallit priarem. Potest quia allectione civis esse vari- 

ftSuTbii ^'^'i^^ locarum. Potest aiibi civis esse aUectione, et item 

orlgiMi aiibi, aique alibi : et aiibi item adoptiane et in pluribus 

item lads per damicUium: et aUbi nativitate, et aiibi 

Tbtinttr* arigine Subject character is assigned by reference, not 

rmportuioe ^ origin or to incorporation (ailectio), but to domicile. 

ofdookloUt. A domicile is not acquired by a residence of a thousand 

years in default of the animus habitandi perpetuo, but in a 

doubtful case the intention to reside permanently may be 

presumed from a ten years' residence Subject character 

acquired by residence or other like meaus is lost with 

much greater ease than subject character arising by 

origin or nativity: it is lost in fact by any desertion. 

Natural citizenship is never lost, except penally in the 

single case of desertion in the time of danger. 

JHisI iithi Property hired, pledged, or lent to, or deposited with 

ol^pi^^ii^ the enemy may be captured, but cum sua causa, provided 

^'"•*^ . , ^ that it had not been handed to the enemy durimr or at 

tobSoMfMit the commencement of war. The former handing over 

Matroir ^ j^ enemy of some article of property is no oflTenoe 

against us, but present delivery to our enemy is an 

offence, if the article delivered be of wariike service. 

S!! ^ ** i£!2r Turning particularly to the legal position of hostile 

pmiff^ k property, Qentilis notes the dedaratiim of Polybius^ that^ 

nf^ity whereas it is permissible by the laws of war to destroy 

i«al i«ff«iMa«. castleti^ gardens, towns, villages, ships and produce when 

ii^a^n Ar ijj^ strength of the enemy is thereby lessened or our own 

strength increased, it is the act of a mere madman to 

destri>y objects such as temples, porticos, statues, and 

the like, whose destruction neither profits the destroyer 

QiY injures the enemy. With this opinion G^itilis is 

only in general acc^Mrd. Temples are» he thinks, in 

general to be }¥^^cserved, bol they ai« not u> be qpared 
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(1) if the enemy has not spared them, (2) if the enemy 
has already profaned them, (3) if they are impediments 
to victoiy, or (4) if, in parallel cases, the enemy has acted 
contraiy to the laws of war. Destruction is justifiable 
by way of deterrent reprisals. The ancient prohibition 
of the destruction of firuit-bearing trees was commendable, 
but such destruction may be in particular circumstances 
legitimate. 

Lastly, the author asks, are the bodies of the slain the Hnmuiity 
property of the enemy? They, he answers, have ceased i^riij of ih« 
to be enemies who have ceased to be men. The universal ^^^ 
sense of humanity voiced by poets, historians, doctors and eatttstepeUtiMt. 
&thers, brands as barbarous the refusal of sepulture to 
the &llen foe. 

Having in his first and second books dealt with Pmm » ^« 
the commencement and actual waging, Gentilis turns in ^^n,,, 2, ^ 
his third to the termination of war. aSLSlABl*' 

Peace is the end to which all belligerent operations cie.ArojMfe,L 
should be directed : so Aristotle, Cicero, Augustine, and 
the Canonists. It was a laudable custom which dictated 
that trophies should not be constructed of durable 
material, whereby the memoiy of battle might be per- 
petuated. Punishment is Intimate, but let the victor 
use his power with moderation. Est poence modus, sicut ^f ^[^^ 
rerum rdiquarum, et quadam mediocritas, quoth Cicero, power with 
Parcendum subjectis: so VirgiL Let vengeance be stayed ™>*«***o»- 
when the injurer repents him of his wrong-doing ; the end 
of vindicatoiy action is the withholding of the offender from 
the repetition of his offence and the deterring of others 
fix>m similar conduct The due limits of vengeance are 
thus easily appreciated: compensation (solatium) for injuiy 
received, security from the offender and firom others for the 
future, and the sinner's deprivation of gain. Let vengeance 
overtake the actual offender alone, and such monstrous 
punishments as the lopping of feet and hands, the tearing 
out of eyes, branding and mutilation, punishments exacted 
by cruel Athenian generals or a barbarous Basil, are 
altogether to be abhorred. What says Augustine ? 3V 
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cendt cupiditas, ulciscendi crudelitas, tmpacatua cUque 

implacaJbilis animus, libido dominandi, culpantur hie: et 

contra sunt pcmarum regular. These are the things which 

make the termination of war no termination. 

He may exact The victor may well exact an indemnity for expenses 

nitj, incurred and damage suffered. He may impose tribute 

J2j^2^^ lie and other monetary payments upon the conquered. He 

fTJI^J^S^ niay, pace Alciati and cei*tain theologians, or rather 

and impose matseologians, take to himself lands and other property 

^^*^ ^ m^ of the enemy. But let him remember that he exercises 

m!SaH!So9, all these rights pro arbitrio honi viri: if security is to be 

consulted, he shall be satisfied when fear is at an end ; if 

damages are to be repaired, he shall ask nothing over. 

When a state In some cases the victor's title is universal, as was 

absorbed, it that of Alexander in the property of the Thebans on the 

|^"«»«^i«ct destruction of the Theban state ; in some it is particular, 

obligatioiui. as is that of an invading army in occupied lands. When 

^^ad^JMuo^^ state passes in its entirety from prince to prince, it 

wupermiit, passcs cum omnibus suis qualitaiibus. 

The victor The ornaments of the conquered may be taken as spoil, 

ornaments s^<l that without distinction of things sacred and profane, 

of the ^J^^ ijjjjg jj^ strict law. Modesty and honour may here 

oonqaered. •' , "^ , 

ub.vLc9. Vie- well dictate abstention from the exercise of full legal right. 

ipoiian. History tells of the total destruction of many con- 

^£J^^ quered cities. If towns captured cannot be held and 

oomstanoes may become again hostile and renew the war, they may 

even destroy ^ deprived of their walls or even levelled to their 

*^'^^'"' foundation& The future, that is to say, must be looked 

dirtpi^diruL to. Kevolt IS a commou cause of seventy. 

He is not. The ancient Romans were wont to put to death captive 

veiy special hostile generals, whether with an eye to the prevention of 

dream- renewed strife or to the propitiation of the manes of their 

stances, to . 

pat to death own fallen warriors. In these days the commanders are 

™!?^y'l preserved ; it is the common soldiers who are slain ! The 

oommanders. r^ ' 

lol IB. c. a. De sfeneral of a just foe ousfht not in any event to be put to 

dtteOnu koHium ^ ... 

eapiu. death, unless special reasons dictate it. Nor ought he to 

be perpetually detained in custody, if the victor can 
othen\nse secure his conquest. 
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• 

Slaveiy is not recognised as a consequence of warfare SlsToy is 
between Christians, but it is not incompatible with jw j^g Gentkm 
gentium, and it is actually the lot of prisoners taken in^*^^^ ^jj|^y 
wars between Christians and non-Christians. Even the Chriitian 
Turk approves the kindly treatment of the slava xSThlTbl j}« 

Policy may well induce a victor to leave to the con- nr^-w^ 
quered complete liberty, but he may deem it proper to may ohange 
so change the form of government of the conquered state go^^^^mflnt 
as to bring it into closer harmony with his institutions. uiaooDqiiarad 
The pleas advanced in support of the compulsory change lou a cia ik 



of the religion of the conquered are commonly but He ought not, 
specious, but a conqueror may very properly prohibit !'*^J*«^»to 
that which is contrary to Nature. It is contrary to the religion 



jus naturw to destroy the harbours of a conquered state. ^^^^^ 
The conquered may, however, be disarmed. In all cases fi^^^^jjuj^ 



iqn 

reli 

of the exercise of the victor's rights equity is to be pre- 



ferred to strict law, honour to bare utility. Eqmt yigto 

In subsequent chapters Gentilis treats of the general to ttrict Uw, 
principles which should guide the victor in dictating terms ^^^ ^ 
of peace. Peace should be settled on such conditions that f^^ ^ ^ 



it can be perpetual Saving the Law of Nature, the^^J^of 
victor may adopt any expedient which can make his P^^>^>oiild 
victory stable and establish a just peace alike for himself itriet. 
and the vanquished. ia. u. «. ii. i^ 



Agreements should as fiur as possible cover all the 
ground of controversy. The agreements of princes are Agretmitsof 
bancB fidei They are not vitiated by fear, provided that SUSi/SS.*'" 
such fear be not improperly induced. The conventions ^^^JJIiji^L 
made by captive princes are binding, provided their 
makers have been justly taken. Subjects are not, how- 
ever, bound to obey the orders of their captive rulers. 
A treaty may be ratified by deed and silence. Fraud 
and error vitiate the contracts of sovereigns as of private 
individuals. New disputes excuse the execution of the 
terms of treaty. The treaties and conventions of princes 
are to be expounded, so fur as possible, a lege et rations 
civUiL 

DmUing m fbibiddfln bj the Canons and by the Civil The pownof 



270 



THE SCIENCE OF INTERNATIONAL LAW. 



sovereigoB to 
maketenns 
are not 
nnlimited. 

quBnu eavetur in 
foediHtmt: Md€ 
dmtOc 



Certain 
common 
sttpolationB 
explained. 

Ub. 18. e. 1& De 
Ufftbui tl Itbev- 
taU, 



Unless it be 

otherwise 

stipnlated, 

ownership is 

regulated by 

the role of uti 

pouidettM. 

XOLfiLclT. De 

atfrUetwut- 

iSminio. 

What is 

inToWed in 

a treaty of 

friendship? 

ia^llLc.18. De 
awddUa et ioeh- 
taU. 



Law, but single combat is legitimate in war, and two 
pretenders to nile may well resolve to abide the issue of 
such a contest. Sometimes, however, it is to the interest 
of subjects not to change their lord, when their consent 
may be required to any alienation. Jacques Cujas most 
justly says that, although no special law prohibits the 
alienation of national property or of the kingdom itself, 
yet such alienation appears to be forbidden by a general 
law of all kingdoms, which comes into being with the 
kingdoms themselves and is qtiasi jure gentium. HaUu- 
cinantur theologi, adulantur juris consuUi, qui pereuadeni, 
omnia principibvs licere, summanique eorum et Itberam 
esse potestatem. Ridiculum est affirmare, pontificibus ab- 
solutam in subditos potestatem competere: quoe nee ipsi 
imperatori in Italos competU : a quo isti causam habent. 
Let imperial power be as free as possible: it remains a 
power of administration, not of domination. And he who 
has unrestrained power of administration has not the 
power of donation. A king cannot alienate a people or 
give them another king; a people is free, though it be 
ruled by a king. 

Many stipulations common in treaties require par- 
ticular explanation. It is frequently stipulated that each 
contracting state shall enjoy its own laws. Et quum est 
comprehensum, ut alter alterius majestatem comiter con- 
servaret: turn nee quidquam de libertate, de cequcditate 
multum minud)atur, ut Brissonius, Sigonius, alii ista 
exposuerunt. 

Unless it be otherwise expressly stipulated in the 
treaty, lands, places and buildings remain in the power 
of him who held possession at the time when peace was 
made. So if no stipulation be made concerning captives 
and other property, all remain in the enemy's power. 
Thus ships, arms, garments do not return to their former 
ownership. 

Stipulations for friendship or fraternity impose serious 
obligations. On the analogy of private friendship, friends 
by treaty would seem to be bound to mutual assistance. 
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Princes are wont to expressly stipulate as to the amount 
of assistance due, and this is the wiser course. It should 
be noted that alliances are of two varieties, cvfifiaxiav 
and hri/iaxiav ; acconling to the species so is the obliga- 
tion to merely defensive or to defensive and offensive 
common action. If war breaks out between two states What shall a 
to both of whom a third power is bound by treaties of^jf jfj^** 
friendship, the third power might well be guided in the ^Jjj^"* 
lending of aid by certain general rules. (1) Let aid be iof««igiii to 
given to him who is not only friend but subject, although y^ ^ ^^y 
he be later in time ; (2) let aid be given to one when the 
condition of the allies would be otherwise unequal; 
(3) let aid be given to the just cause; (4) in case of 
doubt, let order in time have a certain influence, the 
older ally having the preference ; (5) when it is doubtftil 
which of the applicants for aid acts most in accord with 
the treaty {pro jure fcoderis), each citing it in support 
of his demand, let aid be given to none ; (6) let one ally 
be defended against the other's offensive action; (7) by 
no means let aid be given to opposing belligerents ; secus 
aid in provisions, money and such like, which both may 
and ought to be accorded; (8) if both sides cannot be 
satisfied, and no reason exists why one should be assisted 
rather than the other, aid neither. 

May a league be rightly made with men of another It k U^- 
religion ? The question is partly theological, partly Jl^jJjJ^S J? 
political (civilis), A general treaty of commerce with ewn m iwt 
such men is legitimate, and even such a special treaty oDbelkrv, 
of intercourse as Isaac made with Qerar, David with the iMf:«J^ * 
king of the Ammonites and with Tyre, and Solomon with 
Hinun. It is legitimate to hold those of another faith in 
the bonds of an unequal league, Le. as tributaries and 
servants. Et ex hoc dico, etiam posse turn stipendarioe 
habere qui nobis militent infideles: ui ita cum rege 
Neapoliiano, etiam et Bononim Venelo stipendio turma 
JuU Turcarum non admodum pridem. It is lawful to 
make a league of the order in question, when a believer 
is forcibly subjected to the Infidel. There are to-dmy 
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Chrifitian princes and republics which pay tribute to the 
Turk. When the question is of an equal alliance and 
an alliance of arms, the issue is two-fold: the alliance 
may be that of a believer with an Infidel against another 
Infidel or against another believer. The Maccabees, the 
kings of Judah, and in these days the Portuguese have 
made leagues of the first kind. But such leagues de- 
bat not a nounced when made by kings of Judah are illegitimate. 
ta^^JuLn^' It is improper to aid Infidels or to seek aid firom Infidels 
against Infidels; then how much the more against the 
Faithful? Be at peace with all men, even with the 
Infidel, but make no league with the Unbeliever. The 
league of the king of France with the Turks cannot be 
approved. No man can trust the Infidel 
What is in- A stipulation of a treaty touching "arms" is to be 

7^^^* understood as referring to legitimate weapons of war. An 
affecting " army " may be defined as ccBtus mUttaris uni dud sub- 
fleet/^ ^ je(^ti« : it must be composed of some particular number of 
Lib.iiL&soL Di soldiers: it is wise to fix the number by special clause. 
Mere number of vessels does not constitute a " fleet " : the 
character of the ships is more to the purpose. A stipula- 
** fortrestea," tion that no " fortress " (ara) shall be made upon a frontier 
••defenoea*'? jg jjq^ infiinged by any construction which is not fortified 
ardbuietpnt- Bgainst arms and warlike force. r«o one does a wrong 
who merely provides for his own security ; but if places 
are built which are calculated to injure, they offend 
against the treaty. A stipulation concerning " defences " 
(prcesidia) is to be interpreted in the like fashion. 
Whether a Is a treaty binding upon the successors of the con- 

S?S<^2Sr8 ^™^^? parties? The question is to be resolved by 
oftheoon- reference to the contractual powers of the framers and 
qoestion to be ^^e name in which the treaty was mada Except in the 
determined by ^»g3Q of an absolute despot the contractual powers of a 
oonsidera- prince are not unlimited, and a prince may treat as for 
^^^' himself or as for his stata In general a stipulation 

raeremref makinfiT pcaco is bindiufif on successors, a stipulation for 
««<»•««'• friendship and alliance calls for renewal if successors are 

to be bound. It is sometimes laid down that the con- 
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tractB of peoples are perpetually binding, since peoples 
always remain the same, whilst the contracts of kings do 
not bind succeeding kings. Gentilis disapproves any such 
distinction. If kings are not bound by the contracts of 
their predecessors, neither are peoples bound by their 
treaties with deceased kings. The formal renewal with 
new sovereigns of treaties made with their predecessors is 
a very commendable custom. 

Stipulations made by contractors on behalf of absent Batlficaiion is 
parties are not binding upon the absentees until ratified JSotiIm^***" 
by them. But stipulations made by sovereigns are without loaAe on 
ratification binding upon subjects from the moment of the abtent prin- 
making of peace. The acts of mere private individuals ^P^>- 
subsequent to the signature do not constitute a breach of i 



a peace, but it behoves the states to exercise a preventive fl^fJ^^SU^^ 
supervision over their subjects. Treaties are not violated Care moft be 
by the slaughter of pirates : so the English on one oo- y^^^ 
casion justly replied to Scottish complaints. Whether ^'^c**** of 
the reception of banished exiles or of fugitives constitutes Babjwiaf 
a breach of treaty were best expressly determined by the 
terms of the treaty. 

A treaty is not violated if it be departed from for just Whai eireom- 
reason. If some condition of the alliance be unfulfilled, defwrton ^ 
or if it be impossible to enjoy that for which the alliance &«» ,<"•.««- ^ 

* -1 nnnoiation of 

was contracted, the union may be renounced. If a partatrMty? 
of the convention be not observed, the whole mav be dis- ^ 

regarded. Necessity and vis major excuse breach of treaty 
on the part of an ally. 

What is the penalty of breach of faith ? There are Wbmi U the 
penalties pointed out by law, and penalties may be fixed SJJ^^^of 
by convention. It is scarcely necessary to add that the^^^ 
offender is no more to be trusted. Faith may justly be 
broken with him in the same and connected negotiations. 
But let not fidth be broken with him in a distinct affair; 
heap not perfidy on perfidy. Deus optxmus tnaxtmus Ood gimat 
facial principes imponere bellis omnem finem et jura pads Jl^^faiUi ! 
ac foBderum colere sancte. ' Pax plenum virlulis opus, pax 
' simima laborum, pax belli exadi pretium esi^ pretiumque 

w. 18 
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*pericl%: sidera pace tngent, consigtuwt terrea pace: nil 
^pUtcUvm sine pace Deo.' Etiam Deus, etiam impane tu 
bellis finem: tu nobis pacem effice: placaJtus iniquitatHms 
nostris : propitius nobis in FUio tuo, servatore nostra, Jesu 
Christo. 
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§ 137. In 1605 Gentilis was appointed to represent as 
advocate before the English Court of Admiralty the 
interests of Philip III. and his subjects. The treatise 
Hispanicae Advocaiionis Lihri Duo\ in which Gentilis 
collected and examined a number of questions coming 
before him in the exercise of the duties of bis office, 
reveals a veiy considerable advance towards the definition 
of the mutual rights and duties of belligerent and neutral 
** Postliminium an sit apud amicum communemf" ** An 
" hostem liceaJt capers in territorio alieno t " " An hostem 
captum liceat ducere per territorium alienum f " " Utrum 
caedamus juste eos, qui proficiscuntur ad militiam nostra- 
" rum hostium t" " An Rex jure velit, Hispanos tuto in 
"Belgium navigare, qui male habiti ah Hollandis ad 
** portum Regis fuerunt t " Not only does Gentilis deal at 
length with these and other kindred legal problems, but 
his resolutions are well-nigh always, if not in every case, 
identical with the decisions of modem international law. 
Founding his arguments in the main upon citations from 
the Roman civilians and their mediaeval commentators, he 
bases his system upon a clear apprehension of the con- 
ception of Territorial iSovereignty. A reference to one 
only of his decisions, that with regard to the belligerent 
right of capture within foreign territoiy, will suffice to 
demonstrate at once the soundness of his method and the 
independence of his judgment. Licitum videtur, he writes, 



^ Alberiei Gentilii JuriteoHM. Hispanicae Adrocatioms Libri Duo. 
Hanovia, Apud haeredet Ouilielmi Antonii^ icDCxm. The irorlc was also 
published at Frankfort in the same jear. T. E. Holland, Studies, p. 85. 
Albericus Gentilis had died in 1608. The work was pnhlished by his 
brother Sdpio, and bj him dedicated to the Spanish ambassador 
Znniga. 
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QOjpert hostem in territorio alieno. Scilicet liceat ingredi 

alienum agrum, venandi /eras catissa, itaque liceat quoque 

aiienum ingredi territariunif tfenandi hastes causa (Bar. 

Ang. Castr. 1. 16> de ser. nts. prae,). Nam bdlum venatio 

est (Xen. 2, Cyrop. ; Arist. 1, Polit,). Et territorium nihil 

est aliud quam dominium (Bar. 1. 4>8, de ser, ; BaL L 10 G. 

eod,). Etiam invito domino ingressus agrum facitpraedam 

suam. Quid si persecutio capiendi fuerit capta in territorio 

permisso, hostis vera continuata fuga in alieno est captus. 

In delinquentet qui ita fugerit, et ita captus sit, adfirmatur 

licitum per Mynsingerum in observationibus CameroB Im- 

perialis ex Angelo, aliisque (Myns. 2 Obs. 28). Et ad- 

firmatio potest generaiis esse ex ilia regida, quod atten- 

dendum sit ad principium licitum^ non ad finem illidtum 

(L quod ait. ubi Bar. de aduU.). Cceterum hcec condusio 

falsa est in lioste. Et sic docui in libris meis bellicis (Alb. ^g. ^^^ 

2, de Ju. Bell. 22). Alienum territorium securiUUem c^^jg^Ji^^J^ 

prwstat. Et mutato territorio mvtatur potestas. "^^"^ 

§ 138. The foregoing rAumd of the three most Bstinukte of 
interesting of the works of Gentilis will, incomplete ocntuit. 
although it inevitably is, perhaps suffice to make clear 
how great is the advance made by him upon the efforts 
of his predecessors. Qentilis raises numerous problems 
which had exercised earlier pens; he refers to the same 
ancient authorities, ranges for precedents the history of 
Greece and Rome, and cites in the like copious Sfishion 
the opinions of poets and philosophers, moral and political, 
of fathers, schoolmen and civilians ; he is as familiar with 
the pages of Thomas More and Bodin as with those of 
Augustine and Aquinas, Bartolus, Baldus, and AlciatL 
But with Gentilis discussion has become no longer mainly 
a mere display of dry academic learning or of logical 
acumen; it is ever thoroughly practical. He turns at 
every step to pressing international questions of the day, 
and brings to their consideration a sound judgment and a 
remarkable independence of thought, which, coupled with 
a vigorous style, directness of attack, and a vein of shrewd 
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humour, lend to his pages at once a singularly grateful 
vivacity and a high permanent value. 

His three above-cited works represent excursions into 
the three great divisions into which the field of Inter- 
national Law may be divided, and in each he makes his 
mark. In De Legationibus he shakes well-nigh entirely off 
the purely municipal entanglements with which the use of 
the Latin tongue had hitherto involved the rights and 
duties of ambassadors, entauglemeots to which Brunus 
fell an easy victim. In De Jure Belli in like iSs»hion he 
frees his subject from that connection with military 
HoUaDd, studies, discipline, tactics and other heterogeneous matters which 
had clung to it frx)m the day of Isidore to that of Ayala. 
In his partial treatment of the Law of Neutrality he 
displays the clearest grasp of that territorial principle 
which lies at the root of all sound conceptions of neutral 
right and duty. It did not fall to Qentilis to weld all 
into a single complete system, but the constituent factors 
of such a system were under his hand, and it is but small 
justice that we accord him, when we recognise in him the 
first of a long line of international jurists properly so 
called. How great were the obligations to him of Grotius 
a comparison of De Jure Belli ac Pads with De Jure Belli 
will render abundantly apparent. Withal Gentilis was 
possessed of a lightness of touch, coupled with a firm grip 
of his subject-matter, which is hardly compensated for by 
the often overloaded scholarship of Grotius ; and in the 
close relevancy at once of argument and illustration, and 
in the avoidance of side issues, he set an example which 
not only his more celebrated successor, but more than one 
of the successors of that successor would have done well 
to imitate 

John de § 139. But another writer need be referred to before 

Carthagena, ^e treat of Grotius. 

His Pro. In 1609 Father John de Carthagena published at 

pugnaeulum j^m^ ^ treatise in four books under the title Propug- 
Df Jure Btiii, naculum Catholicum De Jure Belli Icomant Panttfids 
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adversus EccleauB Jura violarUes. Issued from the Papal 1609, illoi. 
Press with the strong approval of the Curia and dedi- Jj^JJeulEr 
cated to Paul V, this short work is in its main positions portion of the 
a striking example of the worst products of casuistry, thought of 
The author, a Spanish Franciscan^ declares the injustice ^ *?! f£S* 
of any war against the Pope on the part of violatores Qto^ub. 
SacrcB Libertatis. Primlegium amittit, qui eo abutitur ;^^'^^^y^^ 
igitur cum Princeps vel Respubltca volens gerere bdlum upon the 
contra Romanum Pontificem supremum caput EccUaia^ eo ^^'^* 
quod jura ecclesiasHca libertatia ilkesa servare contendit, 
crimen Iceece majeetatis PontificuB incurrat : proctd dubio 
amiUit privilegium poteeUUis, quo gaudet ad bellum authori- 
tative indicendum, et sic etiam hac ratione redditur bellum 
ex parte ejus omnino injuetum propter defectum prasdidm 
poteetatis et authoritatis, qucs est prima omnium conditionum ^^ 

requisitarum ad justitiam belli. No person may without c2SS!TSjLc!h 
mortal sin assist in such a war, even though probable 
reasons be offered to him in proof of its justice. 

On the other hand, the Pope possesses as fully as the hot the Pope 
greatest Christian lay monarch the power to declare war, ^|^ 
and there are numerous causes sufficient to render just his 
waging of war against violators of the liberties of the 
Church. The prince or republican magistrate who impedes 
the Roman Pontiff in the punishment of violators of the 
Canons or of persons holding wrongly concerning the 
Catholic Faith gives adequate cause of war ; and so, too, 
the princely or republican ruler who has broken faith and 
treaty with the Church that nothing shall be done in The nrieetaon 
prejudice of ecclesiastical immunities and liberty. of thePepel 

The rejection of the Papal temporal jurisdiction in jnriidietioo 
ordine ad finem eupernaturalem is sufficient cause of war. j? *"^^^^ 
The Pope may with secure conscience call infidel soldiers ttatunUm is 
to his aid, and may enforce against his enemies the full J^ ^"** 
rights accorded by the laws of war to lay belligerents. iUk n. & c 
Nay, he may even reduce his prisoners to the condition ^^^^f 
of slaves, and a captive so reduced to servitude would in eaptii 

> OrdinU Minorum de 09f9errantia, Secret Theotogim Lector gemaulU 
de mamdato San^fiMino, in Reffali Camrtntu S. Petri Momtie Aurei. 
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escaping from the hand of his master be guilty of mortal 
Ltb.wLt.9, sin! Clerics are forbidden to bear arms by Human Law 
BoTtobSldaii i^^^®d» ^^* ^y ^^ ™l6 ^f ^^ Natural or Divine. 



hj DiTuia war lawfully they may without sin slay, maim, and share 
gnns. in plunder. And how good and glorious a thing it is to 

'^^^ be a soldier in a war against the violators of the Chiuch's 

rights^ Interesting in the fiery light which it throws 
upon the mental condition of Roman churchmen* in the 
days of the formation of the fateful rivals, the Protestant 
Union (1608) and the Catholic League (1609), Cartba- 
gena's treatise with its constant and often arbitrary 
citation of Scriptural precedent and ancient authority, 
is incidentally valuable in the general sanction which it 
gives to standards of belligerent right set up by Victoria 
and other sixteenth century writers on the Laws of War, 
xa.iB.ea 4, «. in particular in respect of the treatment of non-com- 
batants. 

HugoGrotias § 140. Id the same year which saw the issue of 
MareLibe- Carthagena's treatise there appeared at Leyden an 
mm, 1609, anonymous brochure entitled Mare Liberum, 
Portuguese Ainung, as his title indicates*, to demonstrate the 

EwtOT tade ^^^^ ^^ ^^^ Dutch to navigate and trade with the East 
andnaviga- Indies, the author commences by laying it down as a 

t^""' , certain rule of Jus GefUium Primarium that it is Uwful 
Navioiis have 

a general for any one people to visit and trade with any other. 
«^ ni^^lt^ "^^^ principle agrees, he declares, with the purpose of God 
c L juregmUMm which is revealed by the different natural endowments and 
««M^<|^^^ consequent mutual needs of various peoples. The winds 

> Quam uiiU et glorionan tit miUiare in hello advermujura EeeUria 
vioIant€$. Lib. iv. cap. ult, 

* The attestation of the Papal Censor is not without a enrions 
interest : Nihil in eit a Catholiea fidt et Ecelettiea (sie) doetrina alienum^ 
rel bonis moribut contrarium reperi, ted tnsignem doctrinam, pietatemque 
singvlarem obeervavi eo$que dignistimot exittimo. 

* Mare Liberum, teu de jure quod Batavis competit ad Indieana com- 
wurcia Diseertatio, Lugd. Bat. ex ojgHe, Ludoviei Elzevirii, 1609. Other 
editions appeared at Leyden in 1618, 16S2, and 1683, and at Amsterdam 
in 1638. 
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blowing in changing directions teach the same lesson. 
The principle is recognised by jurists, who deny the 
possession by princes of the power to forbid all foreign 
intercourse with their subjects, and by poets who de- 
nounce inhospitality. Wars have been begun by peoples 
on account of the denial of intercourse, the rights of the 
Spaniards themselves in America having been actually 
supported by the bet of such denial by the Indians. The 
denial of the right of passage was made a cause of war by 
the Israelites against the Amorites, by the Greeks under 
Agamemnon against the king of the Mysians, by Christen- 
dom against the Saracen. Even, therefore, were the 
Portuguese lords of the regions with which the Dutch 
seek intercourse, they would act wrongly in forbidding 
approach and commerce to the Dutchmen* How much 
more iniquitous is it to prohibit commerce with peoples 
anxious to trade, when neither the people nor the channel 
of access is subject to dominion ! 

The Portuguese cannot be the owners of lands of M ere • 

which they are not in possession and to which they have omSSSLi no 
no title. And Java and the irreater part of the Moluccas ^}^ ^^8^ 

^ ^ ntle. 



they never directly or by agents possessed. Those islands «. ^ 
have their own kings, polity, laws and rights. The jSfdSLSSte 
Portusruese hold their risrht to commerce there equally a^imn w oSin 
with Other peoples under concession of the local princea 
And the Portuguese have in those parts not so much 
as a bare titular claim, which is not overthrown by the 
decision of doctors even amongst the Spaniards. If they 
set up title by discovery, they fail alike in law and in fi^^t. 
Invenire enim non illud est oculis usurpare sed apprthen- 
dere. For valid title by discovery there must be actual 
occupation. And in point of fact the Portuguese did not 
discover the Indies, which had been known to mankind 
for centuries before they appeared there. Furthermore 
title by discover}* can be claimed only in res nuUius ; the 
Indians, when the Poituguese appeared, were indeed some 
idolaters, some Mahometans, but they were nevertheless 
capable of public and private ownership. Victoria con- 
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tended upon behalf of the Indians of the West that they 

were not to be robbed of their lands by Christians, except 

as a consequence of some actual wrong committed, and 

the Indians of the East are civilised. 

P^mJ gnnt The Portuguese have no right in the Indies by virtue 

tmiidtiar ^ ^^ Papal donation. The Pope might give a judgment 

& n. imiiumM between two nations as elected arbiter, when that judir- 

^l^ifi^^, ment in no way affected the rights of third parties ; but, 

pSSSSm. ^^^^ should the Pope have made a donation to the 

Portuguese, that donation were of no avail without 

traditio, and for traditio there must be posgessia. The 

authorities who attribute the highest power to the Pope 

ascribe it in ordine ad spiritualia. No title to lay do- 

The minion can be based upon Papal spiritual pretensions. The 

hmro Utie Portuguese have no right of ownership in the Indies by 

in the IndiM title of conquest. They were not so much as at war with 

^4r/ many of the peoples with whom the Dutch entered into 

«i'/nten£r^ intercourse. War against Barbarians is commonly justi- 

iSSSlffShtf fi^ either in respect of the denial of commerce or of the 

rejection of the true Faith. In the first particular the 

Portuguese have no occasion of complaint, and for proof 

that the rejection of the true Faith is no just cause of 

war see the burning words of Cajetanus, but one amongst 

many authorities. In point of fact the Portuguese have 

been far from teaching the true Faith either by preaching 

or example. From the foregoing considerations we may 

finally conclude that the Indian peoples are tree and 

sui juris. 

Having proceeded thus &r with an argument which 
recalls at every stage the positions of Victoria, the 
author next adopts and amplifies the contentions of 
Ooeupatioii F. Vasquius with regard to dominion in the sea. The 
^tate^ rmlid sea-way to the Indies or the right of navigating it is not, 
title to lands, he declares, appropriated to the Portuguese by title of 
^tjL$m occupation. Jure Prima Gentium no property is appro- 
priated, but all things are common : so the poets as to the 
^£^^ Golden Age. Private property arises by occupation, and 
Occupatio in mobilibus est apprd^ensio, in iwunobUibus 
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tfiHrucUa out limitatio. When politics come into being 
a further division arises ; property is (1) public, t.e. appro- 
priated to a people, or (2) private. OccupcUio autem 
publica eodem modoJU, quo privata. But (i) things which 
cannot be occupied cannot be the subjects of proprietor- 
ship, (ii) Those things which by Nature are so ordered 
that when used by one they equally suffice for the use 
of all others are, and ought to be, in that legal state in 
which they were when first naturally created. To this 
order belong: (1) Air, which cannot be occupied, and 
ought to be held of promiscuous use ; (2) the Ocean, but the m 
which is so boundless as to be incapable of possession, and ^^pi^L 
to be fitted for the use of all, whether in respect of navi- 
gation or fishing. So Cicero, Virgil, Plautus, in var. loc. 
An individual may indeed occupy a portion of the sea, so 
long as his occupation does not injure the common right 
of user ; so too a people may occupy. But no part of the 
sea can be held in ierritorio of any people. Territoria 
sunt ex occnpationibus populorum, ut privata dominia ex 
occupationibus eingulorum. Authorities who state that 
the sea belonged to the Roman Empire are to be under- 
stood to mean that it so belonged in respect of protection 
and jurisdiction. States can by convention appropriate 
portions of the sea to particular jurisdictions, but these 
conventions do not bind third parties'. The claim of the 
Portuguese is to an immense ocean expanse, and one who 
should refuse to another a light from his light would sin 
against human society. Further, if the Portuguese sailor 
who first navigated the eastern seas could claim a right 
by occupation, every sea were occupied, since some first 
sailor there must needs be in every case; and circum- 
navigators might claim the world. A ship leaves on the 
sea no more law than truck. Much of the sea in question 
was navigated by others before the Portuguese; Uxt 
example, by Alexander and the Phoenicians. They who 
claim the Indian seas by discovery merely lie ; and for a 

^ A eorioQf antidpAiioo of the modem **tplici« of infloeiiot'* trmtj. 
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rediscovery the Portuguese have reaped a sufficient lewaxd 
alike in wealth and renown. Lastly, in other seas claims 
were set up by possessors of shores : the Portuguese have 
but petty territorial possessions in the East. 
Pftpd gnat The seaway to the Indies or the right of navigating it 

thsl which li ^ ^^^ appropriated to the Portuguese by title of Papal 

IneapaUe of donation. A gift is without effect if it respects res extra 

owownuui). 

«.H Mmnmd oommercium. The Pope is not lord of the world in things 



temporal, and has no authority to do that which conflicts 
with the Law of Nature. 
PiMeripiion * ^hc seaway to the Indies or the right of navigating it, 
Stl '*" hL ^ ^^^ appropriated to the Portuguese by title of prescrip- 
twe«D luinoei^ tion or custom. Prescription belongs to Jus CivUef and 
«.T& iUrtoMi j^^ therefore no place between kings or free peoples; and 
one may not acquire by prescription a thing which is 
^S«^M^ incapable of legal possession. In this last case a chum 
uA Um Por- rested on immemorial prescription is of no avaiL Custom 
ta^MMhftYtt jg 1^ species of positive law which cannot abrogate a 
pNMripiiTe perpetual law ; and such a perpetual law there is requiring 
g^bta^m the ^^ common use of the sea^ The opinion of Yasquius, 
decus illud HiepanicB, was sound, and the claim of the 
P6rtuguese is weaker than those of the Genoese and 
Venetians which Yasquius repelled. The Portuguese can- 
not set up a claim of immemcwial possession. Their first 
discoveries began in 1477 ; twenty years later their navi- 
gators rounded the Cape ; subsequ^iUy they reached the 
Moluccas^ to which the Dutch b^an to sail in 1595. The 
Spaniards allege a misty Portuguese possession oi the 
seas about the Moluccas from the year 1519. The French 
and English, however, publicly opened a way into those 
seas, and the inhabitants of the African and Asiatic 
shores regularly fished and navigated their waters without 
Portugue^se prohibition. 
IVwindtii So fiur of land and mariUme dominion: lastly of 
commerce. Jms peniimm jnrimHirimm commands free tiade. 
The trade to the Indies b not apprtqiriaied to the 
Poctiiguese by title of occupatioiL Commerce is not 
a cccpoceal tbiog: and if the Portuguese have any 
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exclusive right of tiade it must be by express or tacit oumot be 
convention. oooapation, 



The trade to the Indies is not appropriated to thecix. 

'^*^ '^ tmrum cam Imdit 

Portuguese by title of Papal grant. The Pope cannot 

give what is not his. If he wished to create a Portuguese ffff; 

monopoly he would wrong the Indians, who are not his Pkp^ sn^^t 

subjects, and all men Christian and non-Christian. temmfMif 

The trade to the Indies is not appropriated to the 

Portuguese by right of prescription or custom. SoKS^^^" 

Vasquius very rightly. The attempt of the Portuguese praMription. 

to monopolise the Indian trade is a display of grasping ^^^J^J^TI^^if 

greed, and it behoves the Dutch to vindicate their trading SS^^^ 

rights and the Law of Nations in peace, in truce, and in ZifpimitSSr 

war. The 

PoriogueM 

§ 141. The veil of anon}rmity was speedily rent aside 22^^ '^ 
and the author of "Mare Liberum" was known to be "»«i'"**We. 
Hutro Qrotius. Stutfnfmitf 

f mtUmnm in 

Bom in 1583 at Delft, educated at Leyden and 
Orleans, and when yet a boy introduced at Paris to^^ 
diplomatic life under the auspices of Oldenbamevelt, ^!j^^^ 
Grotius had already in 1603 established a reputation tSSjtSHm^ 
which secured for him unsought the post of historic- 5j!!|f*'?!ff®' 
grapher of the United Provinces, an appointment which Um •mv 
he justified by the preparation of his Annates el kUUnim JJjJJ ^^^^ 
de Rebus BelgicisK The treatise Mare Liberum would PtuHi. 
appear to have been a chapter published with or without Emepa^BH. 
the author s permission of a dissertation De Jure Prceda^ 12 a251. ^^ 
which had been composed in 1604. 

Appointed in 1607 Advocate-General to the Fisc of 
Holkmd and Zealand, Grotius settled in 1613 at Rotterdam 
with the dignity of Pensionary. After taking a leading 

1 Pablished at Amsterdmm in 1S57, in folio, and in 165S in daodeetmoi 
An EngUsh translation, entitled " De RebuB Belgieit, or the AnmaU 
amd UtMtorjf of the Low Country Wam^ fait^fuUp rendered into Engiiik 
bp r. Jf., of the Middle Temple,^ was published at London in 1665. The 
trmnalator was T. Manlej. Casanbon saw the original work in tome 
form as earij as 1618. 

s Published in 1868. 
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part in maritime discussion with England be was in 
1618-9 involved in the fall of Oldenbarnevelt, and, whilst 
his early patron suffered upon the scaffold, he himself 
underwent sentence of forfeiture and perpetual imprison- 
ment Escaping in 1621 through the devotion of his 
wife from the castle of Loevesteins, he fled to France, 
where he was granted a pension by Lous XIIL At Paris 
he resumed the work begun in 1604, and in 1625 appeared 
in that city with a dedication to Louis the Just the 
epoch-making Be Jure Belli ao PacisK 

The oeoaaion. 1 142. Grotius in his Preface sets out the .occasioning 

thepr^r»- cau^e of his labours. He was excited, he states, to the 

tion of the preparation of his work by the uninformed and unhappy 

state of the public opinion current in his time on the 

subject of the Law of Nations, and by the wild lawlessness 

and barbarity in war practice which was the natural 

outcome of the popular darkness. There were not 

wanting those in his and preceding ages for whom the 

law which regulates the relation between various peoples 

or between the rulers of peoples (jiis illud quod inter 

popuhs plures aut populorum rectores intercedit) was an 

empty name. The evil-sounding diction of Euthydemus 

was in every mouth, "For a king or a sovereign city 

nothing profitable is unjust " ; everywhere the opposition 

of law and arms was held necessarily irreconcilable, and 

the worse than barbarous practice of professedly Christian 

pi£^pJ^T combatants cried shame on the Christian world in the 

■^^ face of Heaven. Viddxim per Christianum arbem vd 

barbaris gentibus pudendam bellandi licentiam; levibus 

aut nuUis de cav^ssis ad arma procurri, quibus semel 

sumtis niUlamjam divini^ nuUam humani juris revef^entiam, 

Prei^K, plane quasi uno edicto ad omnia scelera emisso furore*. 

' Hugonii Grotii De Jure Belli ac Pads Libri Tres. In quibus Ju$ 
Naturale et Gentium : item jurii publiei prtecipua expUcantur, Pari$iii, 
Apud Nicolaum Buoti, in via Jaeobtea, tub tigni$ S, Claudii^ et Homini$ 
Silvettrit, mdcxxt. Cum Privilegio Regit. 

* It is probable that in these words, althoogfa thej baTe an exact 
application to the general war practice of the day, we bear a particular 
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So terrible was the prevailing licence that Erasmus and 
other good men bad been led to doubt whether war was 
in any case permissible to a Christian man. 

It was the task of Grotius to show that there was a Grotiu the 
law at once of peace and of war, that men were not, as int^naii^iiAi 
members of different states, released from all control in Jostiee. 
their mutual dealings, that Justice was not silent amidst 
the clash of arms ; to prove, in brief, the existence of a 
definitely ascertainable and active Law of Nations. In 
De Jure Belli ac Pads he stands forth as the Prophet of 
Justice to an age of lawlessness. 

§ 143. Treating first of " the Right of War," Grotius AniOyilt of 
commences with the definition of his understanding of aePacii,is25. 
the terms War and Right. War, Um d«fi* 

War, described by Cicero as ** a contest by force," is, j\tg^u mMo- 
says Grotius, rather "the condition of those contendine^^^^— 
by force. BtUwm,rMJmM. 

The term Right (jus) primarily and in the pl^rase J;^|^|^J^|^j h 

''the Right of War" (jus belli) signifies "that which is 

just," or rather, "that which is not unjust," that is to say, 

that which is not repugnant to the nature of a rational 

society. Right has, however, two other meanings. As *• ^ "«*»* « 

applied to a person it signifies a moral quality enabling to nght. 

just having or doing. If the moral quality be perfect, it 

is properly a faculty (a right) ; if it be imperfect it is an 

aptitude (a capacity for right). Rights strictly so called, 

Le. faculties, include the rights severally described by the 

terms patestcu, dominium, and creditum, and may be 

classified as (1) common or private, and (2) eminent or 

public Aptitude represents the Aristotelian worth or 

fitness. Rights strictly so-called belong to Expletive, 

aptitudes to Attributive Justice. 

In its third signification the term Right is equivalent 8. A ink of 

moiml AOlioa 
{Ux). 

eeho of those Low C!oantT7 wan with which the hUtoriogimpher*s ttodiet 

had made the writer speeiallj familiar, wars which for relentless ULVMgerj 

and onbridled bmtality %ied with the worst experiences of ancient or 

mediMTal barbarity. 
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to lex m the largest sense of that word. It then dgnifies 

" a rule of moral action obliging to that which is right' 

In the last Ju8 in this sense does not belong to the sphere of Justice 

801186 we have ^lone, but to that of other virtues. So understood it is 

(1) Jiif ^^^^ divided, with Aristotle, into jus naturals and jus 
NatunUe. voltmtarium. 

The distinction drawn by Ulpian between jus natufxde, 
as common to man and beast, and jus gentium as respect- 
ing men only, is quite worthless. Jus naturals est dictaium 
recta rationis indicans a^ctui cUicui, ex ejus convententia 
aut disconvenientia cum ipsa natura rationali, inesse mora- 
lem turpitudinem aut necessitatem moralem, ac consequenter 
ab auctore natures Deo talem actum aut vetari aut prascipi. 
Actus de quibus tale exstat dictatum, debiti sunt aut iUidti 
per se, atque ideo a Deo necessario prascepti aut vetiti 
inteUiguntur : qua nota distat hoc jus non ab humano 
tantum jure, sed et a divino voluntario, quod non ea 
prcBcipit aut vetat qtuB per se ac suapte natura aut debita 
sunt aut illicita, sed vetando illicita, prascipiendo dtbita 
facit,...Est autem jus naturals adeo immutabile ut ne a 
iA.Lc.Li.io. Deo quidem mutari queat. 

It follows from this definition that we may prove 
a priori that an)rthing is or is not in accordance with 
the Law of Nature, by showing the necessary agreement 
or disagreement of the thing with a Nature which is 
reasonable and designed for society. We may, however, 
proceed in another fashion: we may with very great 
probability, although not with perfect certainty, conclude 
that to be an effect of the Law of Nature which is gene- 
rally believed to be so by all, or at least by all the more 
civilised (omnes moratiores) nations. For an universal 
effect requires an universal cause, and there cannot well 
be any other general cause for this general opinion than a 
certain general sense which is common to all mankind. 

(2) Ju$ Volun- jy^ Voluntarium, being the expression of some Will, 

i. Jut Volun. is either human or Divine. 

tarium Jn^ Voluntarium humanum is of three species. There 

includes:— is (a) Jus Civile. This is the law of a particular state 
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proceeding from the governiDg authority, the Civil Power, («) ^^ CMU: 
of that state. A state is definable as ccBtus perfectuB 
liberarum hominum, juris fruendi et communis utUitatis 
causa sociatus. 

(fi) Law narrower than Jus Civile, subject to, al- W Law of a 
though not derived from, Jus Civile, e.g. the power of S^^^oq. 
a &ther over his child. 

(y) Law wider than Jus Civile, viz. Jus Oentium, {y) Jtu 

■ w^fls^4f#Ha 

Jus OerUium, id est quod gentium omnium aut muUarum 
vdufUate vim obligandi accepiL Multarum addidi quia 
vix uUum jus reperihtr extra jus naturals, quod ipsum 
quoque gentium did solet, omnibus gentibus commune. 
Imo soepe in una parte orbis terrarvm est jus gentium 
quod alibi non est, ut de captivitaie ac postliminio suo 
loco dicemus. Probatur autem hoc jus gentium pari modo 
quo jus non scriptum civile, usu continuo et testimonio 
peritorum. KkLe.i,t.iA 

Jus Vduntarium Divinum is derived from the express iL Jut 
Will of God made known by Revelation to all mankind, j^^^umm. 
or to a particular people. God has made known His Will 
to men by direct legislation on three occasions: im- 
mediately after the Creation, upon the reinstatement of 
Mankind after the Flood, and in the more perfect re- 
establishment by Christ. The laws given on these three 
occasions are of universal obligation. A Divine Law was 
specially given through Moses, but by that law the Israel- 
ites alone were bound. Still (i) the Jewish Law, being 
Divine, cannot be in conflict with the Law of Nature; 
(ii) Christian princes may now, in general, legislate to 
the same effect as the Mosaic Code ; and (iii) whatsoever 
is enjoined by the Mosaic Law with respect to the virtues 
required by Christ in His disciples is incumbent as much, 
if not more, upon Christians. 

Having laid down these general premises, Grotius turns Then m^ be 
to the discussion of the time-honoured question, whether Li l tT^An 
war-waging may ever be just Referring the question >MCMi!Sf 
successively to the Law of Nature, to Jus Gentium Volun- 
tarium, and to the Law of Ghxl, he concludes that war. 
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not inoompatible with the Law of Nature, and recognised 
by the usage of civilised nations, is not altogether for- 
bidden by the Law of Christ 
dMsification Grotius then proceeds to classify wars as private, 
Lo-Lcft. Bdu P'^blic and mixed. Private war is not prohibited by the 
ff?y^ffiS' Law of Nature, which admits the right of self-defence. 
•xpueaSS^ Even after the establishment of courts of justice, recourse 
in certain cases may be had to private forca That pri- 
vate war may be lawful may be further seen by reference 
to (1) the Mosaic law concerning the nocturnal thief, which 
seems to represent the Law of Nature, (2) the consent of 
all known people, which allows a person assailed to defend 
himself against the aggressor, and (3) Divine Voluntary 
Law. 
Public Wan Public wars are either solemn or less solemn. To be 
im^^^^' entitled to the term solemn a war must (1) be made on 
ia.Le.s,i.4. both sides by the authority of the sovereign power of the 
state, and (2) be carried on in accordance with certain 
particular formalities. A less solemn war is one made 
without these formalities, against private men, or by an 
inferior magistrate. The municipal laws of most states 
forbid the making of war except by the authority of the 
sovereign, and it may be questioned whether war begun 
by any other than the holder of supreme power can be 
A Public War fitly Styled public. That power is supreme whose acts are 
^"the ^°° ^^* ^ subject to another 8 right that they may be made 
Supreme void by the operation of any other human wilL The 
What is the ^P"^o^^ ^^^^ the supreme power resides everywhere and 
Supreme without exception in the people is to be rejected. A 
ub ie.t,9.7. poople may choose what form of government it deems best, 
and in the exercise of this right it may resign all right of 
self-government. History, both sacred and profane, clearly 
testifies that there may be kings who are not subject to 
the >vill of the people, even collectively taken. It is not 
true that all government exists for the sake of the 
governed. Nor is it correct to say that people and kings 
are mutually subject ; subjection being conditioned upon 
good rule. For one who would determine to whom in any 



THE EVOLUTION OF INTERNATIONAL LAW. 289 

nation the sovereign power belongs certain cautions are 
necessary. (1) Mere names or external appearances 
constitute no certain test. The military chiefs of the 
Spartans after they were subjected to the ephors were 
still styled kings. The Roman emperors after they had 
openly assumed regal power were still styled but princes. 
The tBLCt that succession is hereditary or elective is no 
sufficient means of discrimination between sovereign and 
less than sovereign authority. (2) Sovereignty and the 
manner of holding sovereignty are different thinga A 
Roman dictator possessed supreme power although his 
tenure was but temporary. Some supreme governments 
are held in patrimonial right, with full power of alienation; 
other supreme governments are inalienable; many govern- 
ments which are not supreme are held by fullest freely 
alienable title. (3) Sovereignty does not cease to be 
because he who holds it promises something to his subjects lo. l c s^n i«. 
or to Qod, even though that something belong to the 
very root of his government. The Persian king was 
adored as the image of God, yet could not change laws 
passed in a particular form. (4) Sovereignty, although 
one and per se undivided, may be divided, whether by 
parts potential or parts subjective. The Roman Empire 
was one, although a Western and an Eastern emperor 
ruled. A people when choosing a king may reserve to 
itself the exercise of certain acts. It does not follow, 
however, that because some kings will not allow their 
seta to be valid until ratified by the Senate or some 
other body that there has been a partition of power. 
Whatever acts are in this way repealed must be judged 
to be repealed by the royal authority. These principles 
being premised, certain questions may be considered. 

(a) Can one bound by an unequal alliance be possessed Is the bond of 
of sovereignty ? By an unequal alliance is to be under- aUiaooe in- 
stood not the union of confederates of unequal strength, eompatibk 
nor a league which implies some transient act, but a reign^? 
confederation in which one party gives to another some '^'•*' *»■•**• 
permanent preference (prcBlcUtonem). Such is the case 
w. 19 
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when one state receives the patronage, protection or 

defence of another. If a people bound by such an alliance 

remains free and is not subjected to the power of its ally, 

it follows that it retains its sovereignty. Protection is not 

necessarily dominion. The pajrment of tribute, although 

as an acknowledgment of weakness it reduces dignity, is 

not incompatible with sovereignty. 

Is feadftl (6) Can a prince who holds in fee possess sovereignty? 

p^S« wS£"' "^^^ ^®® ^^ mere personal obligation in no way reduce the 

sovereignty? power of the prince over his own subjecta Though a 

IA.L &«,■.». gQYei^QiiieQt may be lost by the happening of a particular 

event, it may none the less be sovereign ; for, as aforesud, 

the res is one thing, the manner of holding another. 

War Bffiinai War may be made by private men upon private men, 

^Sml^j»>"^ by soverei^;ns upon sovereigns, by private men upon 

gitiniftie,. sovereigns other than their own, and by sovereigns upon 

£to^&€tttonB» private men, whether their subjects or strangers. But 

may war be lawfully made by subjects, whether private 

or public persons, against those set over them? War 

may be made against superiors by commission from a 

higher authority, and, when the sovereign commands that 

which is contraiy to Nature or to the Law of God, a subject 

may be under a moral objection to disobey; but war 

against superiors as such is contrary alike to the Law of 

Nature, to the Mosaic Law, to the Law of the Gospel and 

to the practice of primitive Christians with r^;ard to the 

worst of the Roman emperors. Some writers of the age 

think that inferior magistrates may in certain cases 

authorise, and are bound to authorise, resistance, but 

wrongly. Extreme necessity may furnish excuse, but we 

must spare the king's person and refrain from speaking 

batmajbe ill of him. Be it noted, however, that (1) a free people 

oo^^'roecua ^^y ^^^^ ^^ upon their ill-doing ruler, (2) subjects 

may yrur against a king who (i) has abdicated or deserted 

his throne, (ii) would alienate his inalienable kingdom, 

(iii) designs the utter destruction of his people, or 

(iv) violates the condition of his tenure. It is lawful 

for subjects to resist a king who, having constitutionally 
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but one part of the sovereign power, invades another, or 
who upon his accession granted license to his subjects to 
resist upon the happening of particular events. 

An usurper of sovereign powers may be killed (1) in The right of 
the course of war waged in resistance to his claims upon ^ Qtorper ; 
their first assertion, (2) by antecedent law, and (3) by »*• extent 
commission from the rightful sovereign. But in a case of 
controverted right no private person ought to determine ; 
he should obey the de facto possessor. 

The parties to a war may be principals, assistants or OlAasifiefttion 
agents. Kinship, neighbourhood and citizenship oblige to a vfi^ 
men to mutual assistance : the call of common humanity JSi^wu^ 
is enough to justify the lending of aid to the distressed. ^'^'^^'^ 
As agents in war-waging all subjects may be naturally 
employed : by particular law some are nevertheless excused. 

The violation of right (injuria) constitutes the only The oMuet of 
just cause of war. The grounds of war are identical in JISL^JSLi lo 
number with the grounds of actions at law. Violation tf><g<wm<t» 
of right threatened justifies a preventive action; and mmmullkw, 
violation of right complete may be ground for reparation fSf/^^^^J^ 
or ground of punishment ^SHHZnuS 

First, of threatened violation of right as a cause q/*'^"^^^ - 
n*ar. A violation of right may affect body or property. w^r gwimded 

(a) It is lawful for a private person to kill another ^JI^SmT*^^ 
in defence of life, member, or chastity imperilled by an Prerentite 
immediate and otherwise unavoidable danger. The right JJJbJJ'fcS*'"^" 
of self-defence may nevertheless on occasion be properly la) Delenee of 
resigned ; to kill an aggressor whose life is of great public ™*<*^ 
benefit were sinful, and it does not become a Christian to 
kill a man on account of a box on the ear or to avoid the 
ignominy of running away. 

(6) In defence of property it may be lawful to kill : W Defaaee of 
so the Law of Nature and the Mosaic Law concerning the ""*^'^' 
nocturnal thief. 

The above principles apply particularly to Private War : 
they are likewise applicable to Public War. Public authori- 
ties, however, have not only the right to defend, but the 
right to avenge, and they may justify action upon dangers 

19—2 
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merely threatened It is the opinion of some (e^.Albericns 
Gentilis, De Jure Belli, i. c. 14) that war may be rightly 
undertaken, to diminish a growing power which threatens 
future danger. The question here is not of the just but of 
the expedient. Equity assuredly abhors the notion that 
we may forthwith employ force because force may per- 
chance be employed against us in the future. Nor can we 
adopt that other contention of Qentilis, that it may be just 
to defend those who carry on an unjust war (Alb. Qentilis, 
De Jure Belli, L c. 13). 
(H) Causes of Secondly, of otmi violation of right as a cause of 
J^'^^^JJJJ^^ fiwr. In the first place, such violation may affect 
action. property. Property may be either common or private, 

raptffttion is Taking first common property, we may distinguish between 
jQBtifiAblo in ijiie right over a corporeal thing (jus in rem corporalem) 
(a) Property ^^^ ^^^ right to certain acts (jus ad actus aUquos). 
Righu, Corporeal things may be devoid of owners or already 

Py^,^^^° appropriated. And things which are devoid of owners 
LA. iL c 1 De may be incapable of ownership or capable of ownership. 
^uSfSSSSimL ^® ™*J^ begin by determining what is the nature of 
that right of ownership which jurisconsults term Do- 
minium. 
i. Commoii In the early days of mankind all things were common: 
oS^ra^^ subsequently first moveables, then inmioveables were re- 
tWngs. cognised as appropriated either expressly, by division, or 

]^J^^y tacitly, by occupation. The sea is naturally incapable 
of ownership, whether as a whole or in respect to its 
principal branches. Of this its inexhaustibility and 
boundlessness afford moral proof. Among things which 
may be but are not yet appropriated may be enumerated 
many uncultivated places, islands, wild animals, and so 

forth. 

Be it noted that occupation is of two kinds, per uni- 
versitaiem and per fundos. Land may be occupied per 
universitatem although not assigned to an individual 

Dominion is • . 

iabjectto:- propnetor. 

1. The right The intawduction of property did not put an end to : — 
ofiieowiuy J The right of neceaaary use. Necessity justifies men 
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in using as things common the property of others; but the 
necessity alleged most be unavoidable, it must yield to 
the equal need of the first possessor, and its claims are 
subject to the obligation where possible of restitution. 
He that is engaged in a just war may possess himself 
of a fort in a neutral country provided that there is an 
evident danger of its falling into his enemy's hands and that 
irreparable harm would ensue therefirom. Such a seizure 
must be subject to the conditions that (I) only that be 
taken which is necessary for security, and (2) restoration 
be made as soon as the danger is over. 

2. The right of innocent use. Men have a right to 2. The right 
use the property of others, if thereby no detriment results 



to the proprietor. Running streams within the bounds ^a.^- «•>*•• i<>- 

of one people may on this principle be utilised by foreign 

navigators. So too land and any portion of the sea which 

has become the property of a single people ought to be 

deemed to be open to the free passage of those who have 

just occasion therefor. The right of passage may be denied 

to one who wages an unjust war, or to one who would 

liring with him the enemies of the territorial ruler, but 

the right in general exists not only for persons but for 

merchandise. Duties can only be fairiy levied on passing 

goods by way of compensation for actual services rendered, 

e.g. protection. Amongst other examples of innocent use 

may be mentioned the temporary sojourn of the passing 

stranger, such as that involved in recourse to a port for 

shelter from sudden storm. The right of permanent 

settlement is not to be refused to exiles driven trom their 

own seats, provided that they will subject themselves to 

the existing local government. 

The second order of common rights, viz. common ii. Cooimoa 
rights to actions, includes (I) the right to all acts where- ^I^Qg. 
by are procurable things without which we cannot con- 
veniently subsist. There is a common right to purchase 
such things at a reasonable price, although there is no 
like right on the part of a possessor to insist on the 
purchase of his goods. And there is a similar common 
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right of intermarriage. (2) The right to all actions 
j^J^^?^ which a nation permits to foreigners at large. 
How are Acquisition is original or derivative. 

^^^^ Original acquisition might in the early days of the 

Aoqiiiiition is human race ensue upon division, now it arises by oocupa- 

^SSUti^ tion alone. 

ThmgBue There may be occupation of empire, whose subjects 

^ m'n^iiy ^^^^ i^) persous, (2) territory, or occupation of property. 

aoqnired by Empire and property are often acquired by the same act, 

o^^ but the two are distinct. 

Jgj^J^^ ^ Rivers may be occupied, even although their upper 

^^l^oe ^^^ lower courses lie beyond our bounds. It is sufficient 

mnrieijbmiMi- ^y^^ ^^^ Water is shut up bctwcen our banks and that 

Ooeopation of by comparison with our lands the stream is small. 

empire and . . . 

oocnpatioii of In like fitshion it would appear that sea is capable 
ti^i^ed!^ of occupation by the possessor of land on either hand, 
itisnatanOly including the cases of gul£s and straits, provided that the 
P^'*'^^^ .^ sea expanse is not so ereat that compared with the land 
8. 7. it cannot be deemed a portion of it. But many things 

*f tif^"^^"* which are naturally permissible, may be prohibited by 
hni jtugeu-' ju8 gentium by a certain common consent. Accordingly, 
limU^e^ wherever such jus gentium ia in force and has not been 
right. repealed by common consent, no portion of the sea, 

however inconsiderable it may be in extent, and howsoever 
nearly shut in by shores, can ever become the property of 
To establish a particular peopla Even where such jus gentium is not 
^ ^ J!^ ^ received or has been repealed, it does not necessarily 
^^ot ^ ^ follow that a sea is occupied by a people because they 
ftM^fit ^^i. have occupied the neighbouring land: the intention to 
occupy must be set out in overt act, or, in defisiult, the sea 
Therig^tof^ will revert to its ancient condition of common use. It is 
does^not oTOT- certain that, even when a sea has been occupied, it is open 
ride the right to harmless and innocent navigation, since the like passage 
nee. cannot be refused in the case of land, in which case the 

*- ^ necessity is commonly less and the consequences are more 

Sea dominion , 

does not dangerous. 

neomarily j^ Qjay ^ery easily happen that there is empire over 

prietorship. a part of the sea without any other proprietorship. Sea 
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empire is acquired in the same fashion as land empire, 

to wit, through persons or through territory : it may be How sea it 

acquired by a fleet riding thereon, or by the command <^"P*^ 

from the land of those making use of the water. It is 

not contrary either to jus naturcB or to jus gentium that The fair • 

those who have assumed the burden of protecting naviga- ^SJJ^oifupoii 

tioQ should impose a reasonable tax upon navigatora iwTigfttioii. 

Treaties have been made between particular peoples 

imposing restrictions upon their use of particular seas, 

but such arrangements prove nothing concerning the 

occupation of the sea or the general right of navigation. 

The difSculties which frequently arise between neighbour- How ehanget 

ing states in consequence of a change in the course of a JJ f^t^J^ 

stream must be settled by reference to the nature and affeet tari- 

manner of acquisition. The ownership of lands divided t,-^. «. ^[T\^ i|. 

and marked out by artificial boundaries, or comprised 

within recognised measures, such as hundreds or acres, is 

unaffected by the change of a river course. The ownership 

of lands defined by natural boundaries is altered by a 

change of course of the bounding river: whatever the 

river adds to particular land is annexed to the empire of 

the ruler of that land. The case is entirely altered if the 

river entirely forsake its former channel and force a new 

one. If a dividing river be entirely dried up, the boundary 

is to be determined by the middle of the bed. In doubtful 

cases lands which reach to a river are to be considered as 

naturally bounded by the river : it may happen, however, 

that the entire stream belongs to the owner of a single 

bank. It remains to observe that things which are Dwaliel pto- 

derelict by abandonment, or which are vacant by the £ ^5L^!w b, 

extinction of their owners, are proper subjects for original »«qn«J Vj 

acquisition. Furthermore original acquisition is sometimes 

so made by a people or prince that, not only the dominium 

enUnens hitherto spoken of, but the actual ownership 

remains in the people or prince, the possession being 

subsequently assigned to individuals by one or other of 

various dependent titles. 

Usucapion and prescription properly so called there tiQ^^?|^ 
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sesdoii for- cannot be between free peoples or their govemors, siiioe 

intenuktiraal ^^^7 ^^^ institutions of manidpal law. Long-continaed 
title. possession is nevertheless wont to be alleged as a title 

dtrMeUoMpra- botWOOn StatOS. 

ffSiV'tfSV I^g&l effects, which depend upon the human mind, 
^lH^SSpSme ^^*"^^* ^ determined by the mental act alone : reference 
^^^ must be made to words and to facts. That is taken as 
derelict which is abandoned, unless it appears from the 
circumstances that the relinquishment was intended to be 
temporary. Forbearance may take rank as a fact : silence 
may give consent. That dereliction may be presumed 
from silence, however, it is necessary that the silence be 
witting and that of the possessor of free will In this 
connection lapse of time is of the highest importance. 
Lapse of time exceeding the memory of man is commonly 
deemed sufficient to raise a presumption of abandonment 
of claim, and it may probably be laid down, not only as a 
matter of presumption but as an institution of jus gentium 
voluntarium, that possession for time out of mind, un- 
interrupted and unchallenged, conveys absolute ownership. 
A right may thus be transferred from king to king or 
from people to people by dereliction followed by assump- 
tion of possession, as well as by express consent. Even 
the rights of sovereignty may be so acquired. 
ifi) Righu Rights may be acquired over persons as well as over 

over Penom, ^.i ,• ^^ 

I«.M.c.i. He *1^^^«S- 

;jg^^j£5,^ There are three methods of original acquisition of 
iuptnmm$, riorhts ovcr persons : 

Bights OTor o ^ . 1 • I. r 

parsons are (I) By genercUton, whence aiises the right of parents 

^^!SS^% over children. 



mfssDenituni, (2) By consent, whence the right of husbands over 
( ) eonsen ^j^gg j^jjj rights over particular societies of which a State 
is the most perfect example. The power of the State over 
its members is most complete. In default of prohibition 
an individual subject may quit the State, but for reasons 
connected with the interests of the State the withdrawal of 
subjects may be forbidden. A State has no power over exiles. 
Voluntary subjection is private or public. Of private 
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voluntary subjection examples are afforded by arrogatio 
or adoptio, and by voluntary self-surrender to slavery. By 
public subjection a people yields itself up to some person, 
to some body of persons, or to another people. 

Involuntary subjection, whether of an individual or of (8) deliet. 
a people, arises by forfeiture upon some misdemeanour. 
So we have the third form of original acquisition : (3) By 
misdemeanour (ex delicto). 

Derivative acquisition arises by act of man or by act Derirathre 

• , Aoqaisitioa 

Of law. arise*:— 

(1) Derivative acquisition by act of man arises by W Bj act of 
conveyance. For a valid conveyance there is required on la. n e. 6w De 
the part alike of the transferror and transferree an act Hvanm/mao 
of Mill and an actual settincr forth of that will ?'**'*^^^ 

Sovereignty like anything else may be conveyed : it '^*«* 
may be conveyed by the king if the State be patrimonial, |^ ^alid oon- 
otherwise by the people with the assent of the king. In ▼^y»n«*- 
the alienation of a part of a State there is required the 
consent of the part which it is proposed to alienate. On 
the other hand a part cannot separate from the body, unless 
it plainly cannot otherwise preserve itself fvom destruction. 

The empire over any particular place, that is any 
piece of territory, which lies uninhabited and waste may 
be alienated at will by a free people or by a king with 
the sanction of the people. But, if a free people may not 
convey the empire over a part of the people without the 
assent of that part, much less may a king. 

Infeoffment is a species of, to wit a conditional, con- 
ve}'ance, so also is a testament. 

(2) Derivative acquisition by act of law arises under W Bj mI of 
the Law of Nature, the Voluntary Law of Nations or Civil x*. ■.«.!. ik 



Law. The last may be neglected as leading us too fas afield. TSSlS!!!qmm 
Under the Law of Nature alienation is effected in \v^oZ^metSS!mskm$ 
waj's ; (1) by the satisfaction of a claim of right, and (2) by ^i) under Uie 
succession. In the former case some other thing of equal ]^][^ 
value is accepted in lieu of a thing due. In the latter, ' 
he to whom it may be reasonably inferred that the late 
owner would have desired it to pass succeeds to propert}'. 
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Children naturally succeed to parent& Eingdoms in 
respect of succession are distrnguishable according as they 
are patrimonial or held by popular consent. In each case, 
in de&ult of express regulation, succession proceeds by 
certain well-recognised inferential rules, 
m) Under the Through the Voluntary Law of Nations arises the 
La^of^ acquisition which comes by right of war. The Boman 
Netione, lawyers improperly enumerated as belonging to ju$ 
aegm iAm ihu gmUium Several modes of acquisition, which are in {bcI 
^Mfj>r>>rit the creation of the Law of Nature or of Municipal Law. 
They classified for example B8 juris gentium^ (i) acquisition 
by occupation of things without owner (res nuUius), a 
purely natural title ; (ii) acquisition by alluvial accretion, 
which is recognised by the particular laws of some nations ; 
(iii) Under (iii) acquisition by the rule partus vmtrem sequitur, a 
jj^!^^ maxim of municipal origin; (iv) acquisition by virtue of 
the combination of materials belonging to diffsrent owners 
(coii/uno, specificatio) ; and (v) acquisition by deliveiy, both 
which last belong to Civil Law. 
Empire end Empire and property, acquired in one or otiier of the 

^S3t foregoixig fashions, cease in the following ways : — 

flTboreben- (1) By abandonment (d^reltcltoX 

(«rS^ (2) By the extinction of the subject-matter. A 

tinettoQ of people may become extinct either by the annihiladoo of 
^^^J**^ its corporate body or by the annihilation of its owporate 
LikEcu species or spirit The first occurs upon the destmctioo of 
the essential parts of the people, or upmi the v^duntary 
or compulsory dispersion of its ocMistituents ; the second 
upon the loss of corporate legal community. A pec^le 
does not cease to be by mere migratioii, if the corporate 
form be retained, much less by the destroctioQ of its 
walls. Nor does it signify whether its government be 
that of Monarch, of Aiistooacy, or of Demos. A debt 
contiacted by a free people remains a debt still due whim 
the people has passed under the rule of a king. If two 
nations are united their several rights are not lost but 
combined, and that whether they be really united, orni»ely 
joined by an alliance, or by the rule of a common kii^. 
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If^ on the other hand, a state be divided, whether by 
mutual consent or by force of war, the divided parts must 
be deemed so mauy sovereignties, each with its par- 
ticular authority; if anything were held by them in 
common, it must now be administered in common or 
divided pro rata. In this connection may be discussed i^ h. c 9^ s. u. 
the fiEunous question as to the present vesting of the 
rights of the Roman Empire. In the author s opinion, 
the rights of the Roman Empire are still ultimately 
vested in the Roman people. 

Turning now to the duties attendant upon established ?*5*^u|^ 
rights over things, we may note, in general, that (1) he ariie upon 
who has in his hands an object belonging to another, by ^^"^Jj**^^" 
whatever meaos the holder may have obtained possession, rights, 
is bound to do his utmost to secure its passing ioto the MMti^qt^ 
owner's power ; (2) he who has been enriched by the con- ^thmt, 
sumption of another's property lies under an obligation to ^j^^**^* 



recoup that other for his loss. Obligations may be created («) Undar Um 
by contract, by misfeasance, or by law. The fulfilment of ^ata^:— 
promises is a duty rooted in the nature of immutable W ^7 P*^ 
Justice. Thus we introduce the detailed consideration of promi$tii, 
the essentials and consequences of promises, of contracts 



and of oaths. jmrtjJumd*. 

There are those who annie that the same reasons, ^P*^ 

. . . HUMS, ooo* 

e.g. fraud, mistake, or fear, which excuse a private in- traeu and 
dividual fix)m the performance of his promise, contract, or Sw^Wadk** 
oath, do in like fashion excuse a king. This is true in cas« in 
indeed of the private acts of a king, and, where a king ^^q udSki 
is not possessed of absolute power, his acts may be avoided ^^^ 
entirely or in part as being contrary to constitutional law ; tn integmwi, 
but, in general, the act of the king must be deemed the ^Ji^^t 
act of the whole people, and in the case of contracts made ^mS^^HnJS^ 
by the king retftituHo in integrum^ which is a creation of ff^i^^if 
Municipal Law, has no application. 

Promises which are full, absolute and accepted, convey 
rights in the mouths of kings, as in the mouths of private 
men. Kings are bound by their promises, though made 
without consideration (catena). 
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Clasnfieation Public Conventions include leagues, public engage- 
Conv!^ ments (sponsiones) and other pacts. Leagues are made 
tions:— by direct command of the Sovereign Power. A public 
jSdSi&uae ^* engagement is an undertaking made concerning some 

public matter b; one who is without a comnussion in 

that regard. 

1. Leagnes. Leagues either stipulate for that which is in accord- 

Tftiietiet. '^^ ^^^ ^^ ^^ ^^ Nature or add somewhat to that 
law. Amongst leagues of the first order may be men- 
tioned treaties stipulating for hospitality and fireedom of 
commerce. Conventions of the latter order are either 
equal or unequal There may be an equal or an unequal 
treaty of peace, and an equal or unequal treaty of alliance. 
An unequal treaty of alliance may or may not diminish 
sovereign rights. 
With whom The making of a treaty with an enemy of the true 

thj^may be rgUgiQu jg permissible by the Law of Nature, and is not 
wholly forbidden either by the Mosaic Law or by the Law 
of Christ On the other hand, all Christians ought un- 
doubtedly to make common cause against the advance 
of enemies of the Faith. 
ObUgfttionB If war breaks out between two of our allies we must 

tom**^ *^*" assist him who wages the juster war. If the cause of 
both be unjust we must abstain fix)m taking any part, 
a. 18. If both have just cause, we must as &r as possible aid 

both. 

A league entered into for a limited time is not to be 
presumed as tacitly renewed, except in the presence of 
acts which can bear no other interpretation. If one party 

2. Pablie violates a league, the other may withdraw fix>m it. 
l^^^mu). Public engagements {sponsiones) are, in respect of 

subject-matter, as various in kind as leagues. If a public 
engagement be disapproved, the state is not obliged either 
to make it good or to restore matters to their original con- 
dition ; but the promiser is bound to satisfaction in person 
and in goods. If a public engagement be made subject to the 
condition of ratiGcation, it is in the absence of ratification 
of no force. And even in the case of an engagement un- 
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conditioDally made, silence on the part of the sovereign 
power cannot j>er se be held to be consent. 

The terms of promises are to be interpreted by certain in *!»• ">*«• 
denmte rales. Thus : — promifM 

(1) In de&ult of special evidence to the co*^^"^* 2^^?J*" 
words are to be understood in their common popular sense, an to bo 

(2) Terms of art are to be understood in accordance ^^^^ ,1 ^ 
with the understanding of experts in the art. 

(3) Words or sentences which are equivocal or am- 
biguous must be interpreted by presumptions based upon 
(i) their subject-matter, (ii) their effect, (iii) their original 
occasion and place of employment. 

(4) Words are to be variously interpreted according 
as they are odious, fiaivonrable, or mixed in operation. 

(5) Where the design is clear, its fulfilment may 
justify departure fix)m the letter of the promise. A 
restrictive is in this regard more readily admissible than 
an extensive interpretation. 

(6) An extrinsic restrictive interpretation may be 
based upon presumed original defect of the will of the 
promiser, or upon the happening of an event inconsistent 
with that will Original defect of will may be presumed 
from an absurd result, bom the failure of motive, or fix)m 
defect in the matter. Inconsistency with design may be 
assumed : (i) in pursuance of natural reason, when literal 
interpretation leads to an illegal or intolerable result; 
(ii) fix)m other signs of the wHl of the promiser, as when 
the words to be interpreted are inconsistent with other 
words of the promiser. In this last connection: (1) a 
mere permission must yield to a command; (2) that 
which is to be done at a time certain is to be preferred 
to that which may be done at any time ; (3) a prohibition 
outweighs a command ; (4) a particular takes precedence 
of a general pact ; (5) the more outweighs the less honour- 
able; (6) in the last resort, the later is to be preferred. 
A pact on oath it may be added is to be interpreted in 
accordance with the common meaning of words, and with 
the exclusion of all tacit or unnecessary restrictions ; and 
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a pact so fortified is to be prefbrred to one entered into in 
any less formal fashion. 

The Roman Law is not, except on strong evidence of 

its applicability, to be taken as particularly valnable in 

interpreting the language of princes. 

^2) By wrong- If, by reason of any act or omission conflicting with 

jLa!?e.i7. ve ^^^ ^"*y incumbont upon men in common or upon the 

tSStSTdato, ^"^^^^ ^^ particular, damage ensues, there arises a natural 

^Mr^Sf^oHfifr. obligation of reparation. The obligation extends not only 

to principals but to accessories, and not only to the simple 

fact but to consequential injuiy. Kings and magistrates, 

to whom it belongs to restrain robberies and piracy, are 

bound to reparation, should they neglect to employ in this 

regard all the means in their power. 

(6) Under the So £eu* of duties arising by the Law of Nature. But 

Nations:— duties are likewise imposed by the Voluntary Law of 

Nations. 
(1) Ju$ Lega- Here the first place belongs to the law with respect 
tionum. ^ ^.j^^ rights and duties of Embassage. These rights 

upaiionuMjure. and duties, in so fiEu: as they are matter of jus gentium^ 
affect those ambassadors only who are employed by Sove- 
reign Powers inter se. In Civil Wars, more particularly 
where the opposing parties are so equally divided as to 
make it difficult to determine with whom rests the 
sovereignty, necessity may compel departure from this 
principle, but that irregularly. 
Ambassadors The Law of Nations accords to ambassadors, (1) a right 
■»B tti ow ^£ admission, (2) immunity from violence. 

1. A right of Ambassadors may be refused admission, but not with- 

out particular cause. Qood cause may be found in (1) the 
person of the sender, (2) the person of the envoy, or (8) the 
subject of the mission. Optimo jure rejici possunt quw 
nunc in usu sunt legationes assidum, quibus quam rum sit 
s. 8. opus docet mox antiquus cut illas ignoratce. 

2, A right of The subject of the extent of legatine immunities is 
What is the very variously handled by contemporary authorities of 
extent of eminence. Some hold that under the Law of Nations 

legatine im- 

mnnity? the person of an ambassador is protected against unjust 
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force only. Others contend that force may only be applied 
to an ambassador when he has personally violated the Law 
of Nations ; a contention which is sufficiently sweeping, 
since, the Law of Nature being included in the Law of 
Nations, an ambassador would thus be punishable in 
respect of all offences except those created by mere 
municipal law. Others again restrict the field of legiti- 
mate force to offences aimed at the state-being of the 
republic, or at the dignity of the prince to whom the 
ambassador is sent There are those who think that even 
this position is perilous, and would have complaint made 
to the accrediting sovereign, and the ambassador remitted 
to that sovereign for punishment. There are yet others 
who would have appeal made to disinterested kings or 
peoples ; a suggestion which may be well enough from the 
point of view of prudence, but hardly touches the question 
of law. 

The question raised is to be resolved by reference not The antwer 
to the firm ground of Natural Law, but to the free will of "^ from 
nations. Nations might have granted to ambassadors ^ p»eiiee 
immunity, either absolute or subject to limitations. 
What nations have in fact resolved on cannot be deter- 
mined from precedents alone, these being by no means 
consistent Recourse must be had to the judgment of 
wise men and to considerations of probability. Led by 
these, the author is of opinion that nations have been 
pleased that the common custom, whereby ever}' person 
being within foreign territory is subjected to the terri- 
torial law, shall suffer exception in the case of ambassadors, 
insomuch that, just as these are by a certain fiction held 
representative of the persons of their accreditors, so also, 
by a like fiction, they are made as it were extra-territorial. 
Accordingly, if an ambassador commit some unimportant 
offence, it may be winked at ; or the ambassador may be 
ordered to quit the country. If the crime be heinous, 
and such as injuriously affects the public weal, the am- 
bassador must be sent to him who accredited him, with a 
request that he shall either punish him or surrender him 
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for punishment. In case of extreme necessity, never- 
theless, not by way of punishment but by way of 
preventing some grave, especially a public, evil, an am- 
bassador may be apprehended and examined ; and, if he 
be guilty of armed assault, he may be slain in self-defence 
Theimmonitj by the person assailed. It is only at the hands of the 
Sie temtoiy Sovereign to whom he is accredited, and by whom he has 
of there- been granted admission, that the ambassador is thus 
sacred. His character in no way ties the hands of other 
sovereigns through whose territories he passes without 
£/». iL C18, s. fi. permission (non accepta venia). 
An ambas- An ambassador may not be put to death by way of 

toberabjeetod i^^l^&^^<>i^ ^01" similar treatment of an ambassador by his 
to retaliation, principal. The Law of Nations looks not only to the 
dignity of the accreditor, but to the seciirity of the envoy. 
Theimmnnity Within the immunity of the ambassador are com- 
sad^a rahe^ prehended his suite and personal effects (mua), but these 
and personal are privileged only as being accessory, and consequently 
so long as the ambassador deems proper. Accordingly, if 
members of his suite commit a heinous offence, the am- 
bassador may be asked to hand them over to justice. 
Anambas- Whether the ambassador has jurisdiction over his 

^dow^ j^re l^^usehold, or whether there exists any jus asyli in his 
i/^nittMi with house for those fleeing thither, must depend upon the 
dicti^^ concession of the sovereign with whom he is resident. 
famiUam^ nor The Law of Nations confers no such rights. It is the 
with anj jitf better opinion that the moveables of an ambassador and 
^'y^ other articles annexed to his person are exempt from all 

The civil seizure by way of pledge, or for the satisfaction of a debt, 
S^°°bM^^ whether by process of court or by the royal hand. Nor is 
Bador*8 goods, there ground for the fear expressed by some that» if such 
** ^' be the law, none will be found willing to contract with an 

S.10. ambassador. Kings, whom none can force to payment, 

never want for creditors. 

Pro&ne and sacred history alike tell of numerous wars 
begun on account of the ill-handling of ambassadors. And 
/«v rm. ^ i_. Cicero deems that there can be no more just causa 

(2) The right '' 

of burial. A second duty arising by the Voluntary Law of 
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Nations is that of buiying the dead. It is due to open 
enemies. Ancient authorities agree with one consent 
that its refusal constitutes a just cause of war. 

So £9ir, dealing with the causes of war, we have con- (II) Caute$ 
sidered violations of right as furnishing ground for re- grounded in 
parative action. A violation of right may have, however, p^^tive 
another aspect, viz. the punitive. So war may be justi- Violationfoi 
fiable by way of punishment. Punishment is WMi/um ^^^*^*"^ 
pa^sionis quod xnfiigitur ob malum actUmia, It properly onlj for re- 
belongs to the sphere of expletive justice. Nature fails KrroSti^* 
to determine the person to whom the riirht to punish ictioii. 
belongs, but a man certainly ought not to be punished by potmia^ 
one who is equally guilty. The end of human punish- ^^ "^JLjS 
ment is threefold: (I) the good of the offender, (2) the bj war of 
good of the sufferer, (3) the good of men at large. The P""^*^"*"*'. 
good of the offender is secured by his amendment, the 
good of the sufferer by the prevention of the like offences 
against him in future, (3) the good of men at large by the 
protection afforded by the fear of punishment Punish- 
ment should be proportioned to the offence. In this 
regard consideration must be had to the impelling and 
the restraining motive, and to the openness of the person 
to the influence of each. 

There are certain considerations affecting the waging tabiMt to 
of war by way of punishment which ought not to be over- ationi. 
looked. 

War is not to be waged for an offence merely inchoate, 
unless the matter affected be of great concern, and some 
injurious consequences or some great peril have already 
ensued. 

Eincrs and those who are equal in power to kinss Sof«raigiit 
may exact punishment, not only for injuries done to po^ahmuit 
themselves or to their subjects, but in respect of acts ^ **?**}^'^' 
which constitute in respect of any person whatever a perton from 
grievous violation of the Law of Nature or of the Law of JjJJ^^^^ 
Nations {qucLe jus ncUnrae aut gentium immaniter violant). the Law of 
The right to consult by punishment the good of human LTwof^ 
society in general, a right belonging in the beginning of ^^^'^*- 

w. to 
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things to individuals, has, since the institution of states 
and magistrates, come to be reposed in the holders of 
sovereign power. It is in very truth more honoumble to 
avenge the injuries of others. Wars may thus be justly 
begun against those who are impious to parents, who 
slay the passing stranger, who practise cannibalism or 
piracy. So the author contends against Victoria, Vasquez, 
Molina and others, who seem to hold it essential to the 
justice of a war that he who undertakes it shall either be 
injured in his own person or in his state, or shall have 
jurisdiction over the wrong-doer. The right of punish- 
ment arises not, as these think, fix)m municipal juris- 
diction, but from the Law of Nature. 
The Law of Certain cautionaiy remarks are here necessary. The 

hoiroTer"be*' ^^ *®' ^^^ municipal customs, though they be received 
distiiigaished with good reason among (inter) many peoples, must not be 
oipal eostomi mistaken for Natural Law. The second is, that amongst 
8«»«*Wj ^' things forbidden by Nature must not be rashly enumerated 
and from some, the evidence concerning which is insufficient to do 

DMoeLaw ^^^ ^^^^^^ ^^^^ ^^^^ ^^^7 conflict with the Voluntary 

not known to Law of God. The third is, that a distinction is to be care- 

and^ ^^^y maintained between general principles and inferences 

obnoQB mnst therefrom, obvious although some of these last ba 

tiP£^«Ka<i May wars be made in respect of offences against God ? 

o^nt^nin- ^ome authorities decide in the negative, on the ground 

eiples of that the right of punishment predicates jurisdiction, or on 

^ 7^ the stronger ground that God is sufficient for the punish- 

made in ment of offences committed against Him. But religion is 

oA^i^ the cement of human society. Its utility is even greater in 

against Qod? the larger society of mankind in general than in the limited 

^^e^^rplttt 8^1^*7 of ^^y particular state, where its place is partly 

religions supplied by laws. The two notions that God is, and that He 

rightly *" cares for the affairs of men, are universally received, and 

.punished, are essential to any religion, whether true or false. They 

who first attempt to overthrow these notions may well be 

restrained in the name of human society. Other simple 

notions of the true religion, e.g. that there is but one God, 

that God is invisible, that God created the world, are not 
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equally patent, aad the knowledge of them has become 
obliterated amongst some peoples. They accordingly are 
not proper subjects for human punishment who worship 
the stars of heaven or other natural object& It follows bot not so 
that war may not justly be begun upon peoples because J^^^^ 
they refuse to accept the truths of Christianity. They embnoe 
who persecute the teachers or professors of Christianity ^ ^ 

sin against reason, and are properly punishable by war. made on per- 
Heretics are not to be so forcibly coerced. A more just ■*"**^*" ^^ 



punishment were that of those who are irreverent and ^* ^<^ on 
irreligious towards the God Whom they accept. 

They who are accomplices in an offence are properly Gnilt may be 
pumshable as for positive wrong-doing. A state, like^^^^^^ 
any other corporation, is only accountable in respect of ■<>T?'«^ •»* 
the conduct of its members by reason of its own act or ^^ h. «. ^ ^^ 



omission. A ruler becomes responsible in respect of aSI!ri!SSSi? 
crime by tolerance (patientia) or the grant of protection 
(receptus). He is responsible by tolerance, if, being at 
once cognisant of the offence and able to prohibit, he fails 
to prohibit. He is responsible by the grant of protection 
when he harbours a fugitive criminal, and CeuIs either to 
punish him or deliver him up on demand to the state 
which seeks his punishment. The right of asylum exists 
for the undeservedly distressed (qui immerito odio labo- 
rant), not for offenders against human society or against 
the rights of their fellows. 

Subjects in like fiishion make themselves responsible 
for the crime of their sovereign, if they consent thereto, or 
act illegally under his persuasion or command There 
may be communication of guilt between individual 
members and a whole community. The offences of a 
community are not tc» be visited upon succeeding gene- 
rations. ^_. . 

Certain pr^- 

A distinction may be drawn between causae justificae texu not ui. 
and causae suasariae, ie. between the justifying occasions SJSJIJSy^^* 
and the impelling motives of war. They who begin war fturnith no 
without either, from the mere love of the thing, are nowar, e.f..^— 
better than brute beasts. The majority of belligerents i^^£^^ 

20—2 
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are at least actuated by cavsae suasoriae, but since some 
from time to time allege as causae jusHficae matters which 
on examination prove to furnish no just occasion of war, 
enumeration may be made of a few causae injustae. 

1. Fear of (1) The dread of a neighbour's increasing strength 
^^]^J"*8 affords no legitimate cause for war. Nothing short of 
neighboar, moral certainty that he has not only the power but the 

intention to injure will justify recourse to arms. 

2. BeAisalof (2) The refusal of matrimonial alliance furnishes a 
Mtaaonial ^^ better occasion, nor does (3) the desire after a change 
8. Desire of national seat bring us to firmer ground. It is equally 
aft^diange ^j^g^ to embark upon war in virtue of (4) aUeged title 

4. DiflcoYeiy by discovery, when the territory in question is already 
^^ ®J^' inhabited, even though it be by worthless, impious or 
inhabited, degraded peoples. Inventio est eorum quae nuUius sunt. 

Neque ad dominium requiritur^ aut virtus moralis, aut 
rdigiosa, aut intellectus perfectio: nisi quod hoc videtur 
posse defendi si qui sint populi omnino destituti a rationis 
usu, eos dominium non habere, sed ex caritate tantum iis 
deberi quae ad vitam sunt necessaria: nam quae alibi 
diximus de sustentatione dominii, quam pro in/antibus et 
amentibus facit jus gentium, ad eos populos pertinet, cum 
quibus est pactorum commercium: tales autem non sunt 
populi si qui reperiuntur toti amentes, de quo merito 

lA. iL c 22, a. 10. dubitO. 

5. Natural (5) Liberty, whether of individuals or that freedom 
I^*>€rty, Qf states which is called avrovofiia, cannot be legitimately 

alleged, in the light of a natural and always claimable 
condition, as good ground for war. When individuak or 
peoples are said to be naturally free, the reference is to 
that state of Nature which preceded all human action. 

6. The sub- (6) It is unjust to subject by force of arms, as being 
jugation of only fit for servitude, those whom the philosophers some- 
slaves, times styled " slaves by Nature." 

7 The (^) ^^^ ^^*'® ^ Universal Dominion, ascribed by 

Universal some to the Roman Emperor, wei'e too vain for notice if 

the^Roman Bartolus, long held the prince of jurisconsults, had not 

Emperor, gone SO far as to declare its denial heresy. The Roman 
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Emperor has now a legal right not even to all those terri- 
tories which once belonged to the Roman people. Some 
have been lost by war, some alienated by treaty, others 
have passed by dereliction to various kings and peoples. 
Some states, which were formerly fully subject, have since 
become but partially so, or have assumed the position of 
confederates in an unequal alliance. 

(8) The claim to legal rights over the peoples of the 8. The 
undiscovered parts of the earth, asserted on behalf of the Dominion of 
Church, is equally futile. Christ's Kingdom was not of *^ ^^'P** 
this world, and, were He now to claim legions, they were 
of angels, not of men. And a Bishop should be no striker. 

Be it in conclusion noted, that a war, for which just ' 
cause exists, does not cease to be just because the belli- 
gerent is really actuated by an evil motive. 

When there is doubt as to the justice of competing War iboQlcl 
courses in a matter of importance, and one alternative ^ yj?*^*^ 
must be taken, he ac^s justly who selects the safer. WariA.iLe.a. d< 
IS a matter of the highest import; by it the innocent 
suffer many afflictions. It follows that war should where 
possible be by all means avoided. 

There are certain methods short of war by which mis- Miionder- 
understandings between princes may be cleared up. They tween tote- 
are (1) conference, (2) arbitration, and (3) the casting <>f J^*S^^ 
lots. Akin to this last is single combat, which may well by (i) oon- 
be accepted as a method of decision when two princes, ^^StStSi. 
whose controvers)' would otherwise involve whole peoples, or (8) lot. 
are ready to commit their dispute to the fortune of the lists. 

Although both parties in a case of doubt are bound p Q i wio a 
to seek out the conditions for averting war, the possessor SrsUr *^*"^ 
has the stronger claim. When neither claimant is in 
possession, or when tK)th are equally so, he who refuses to 
divide the subject in dispute must be reputed unjust. 

Very many considerations, based on Christian Charity Let Chriitlan 
or on prudence, dictate moderation in asserting by war,^^^|^ ^ ^ 
even the soundest claims. War is only in fact to be *<> n»k« wir. 
undertaken when the conditions upon which peace is .v#ti<ii«4> 
obtainable are worse than war itself. >^ 
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Subject to the foregoing principles, war may be 
justly undertaken not only on behalf of self but of 
others. 

1. War may be made on behalf of subjects. A sove- 
reign is not, however, obliged to take up aims in respect 
of the just claims of any one of his subjects, except when 
many or all his subjects would otherwise suffer incon- 
venience. One innocent subject may actually be sur- 
rendered to preserve the rest. 

2. Allies may be defended next to, or equally with, 
subjects, when the terms of the alliance so require. But 
the obligation ceases when their war is unjust, or if there 
be absolutely no hope of a successful issue. 

3. War may be waged for the protection of friends 
apart from any express promise. 

4. Common humanity may call to war. If the wrong 
be patent, it may even be legitimate to assist subjects of 
a foreign state against the oppressive action of their 
prince. 

Military alliances which are entered into for mutual 
assistance, without reference to the causes of war, are 
altogether illegitimate, and no course of life is more re- 
prehensible than that of mercenaries, who wage war 
without regard to cause purely for pay. 

War may be well waged by subjects under the 
orders of their sovereign, but, if the war be obviously 
unjust, it is the moral duty4>f the subject to disobey. 
Moreover, if a man be persuaded that a certain course is 
unjust, it is unjust for him. In cases of doubt it may be 
argued that the subject will do right in obeying orders, 
but it were the safer course to refrain from war. Declara- 
tions of war were formerly wont to be made public, in 
order that all mankind might judge of the justice of the 
proceeding. It were an act of grace on the part of a 
prince to dispense with the personal service of scrupulous 
subjects, substituting, should he think proper, an extra- 
ordinarj' tax. Even in an unjust war, subjects assailed 
may take up arms in their own defence. 
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We are now in a position to consider what is allowable Wh*t force is 
in war, the extent of permissible force, and the methods ,rar? 

by which it may be applied. ^^"'^ ^ *^ 

The problems thus indicated may be dealt with as ^merJlTtf^ 
entirely unaffected, or as affected, by antecedent promise. ^^''^ 
Considered under the former condition, we must examine, [i.] 
first, the requirements of the Law of Nature. mSSSSili. 

Here we may lay down certain clear general principles, u) Under the 

1. Those means are just which are morally necessary ^^i^-^-^^JJJ^ 
to the attainment of a just end. to haTe re- 

i The belligerent's right in war-waging is not defined ^renl^to 
by the beginning of the war alone : it may be affected by i. All meant 
events subsequently ^transpiring. the just end, 

3. Proceedings, which were illegitimate if the outcome ^- ^ *^^of 
of direct design, may be proper when they arise as inci- euperpening 
dental consequences of the prosecution of legal right. S^aU meant 

By the application of these general rules it is possible inc M^^J ^ 
to ascertain the measure of force which it is naturally tionofjott 
legitimate to exercise against an enemy. righu. 

But there are those who are not enemies, or who at ^^^^lu^ ^f |^ 
any rate wish not to be so styled, who cater for ^^®|^[*^J|3L 
enemy's needs. What force may be legitimately exercised an eoemj? 
against them ? Here we must distinguish amongst the Difthieiion of 
articles which may be supplied. Some things, such as,„pp||^ 
arms, are useful in war only; some, such as articles of 
luxurious living, have no warlike use; some, such as 
money, provisions, ships and ships' furniture, are useful 
alike in war and in time of peace. He who furmshes to 
an enemy articles of the first order is a direct partaker in 
that enemy's war. The supply of articles of the second 
order is obviously innocent. In the case of the supply of 
articles of the third order, i.e. articles of ambiguous use 
(andpitis usus\ regard must be had to the state of the 
war. If I cannot protect myself without intercepting the 
articles sent, necessity gives me the right to seize them, 
but subject to the obligation of restitution unless reason 
to the contrar}' su])er\'ene. If the supply sent hinder 
the execution of my lawful designs, and the supplier might 
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ipd the posi- have known as much ; for example, if I hold a town under 
gerant affairs. ^^S^* approach is cut off and surrender or peace is looked 
for, the supplier is as much bound to give me satisfitction 
as he who releases my debtor from prison, or aids him in 
his escape. Accordingly I may seize his property, and 
hold it in satisfaction to the extent of my loss. If he 
actually occasioned me no loss, but designed so to do, 
justice will bear me out in compelling him, by the de- 
tention of his goods, to give security for the future, by 
pledge, hostages or the like. Furthermore, if the injustice 
of my enemy in my regard is obvious, and a third party 
encourages him in an iniquitous war, that third party is 
not only civilly obliged to satisfistction for damage but 
criminally punishable, being in the condition of one who 
rescues from the hands of justice a notorious malefiEU^tor. 
In this event, he may be dealt with agreeably to his offence ; 
so he may be pillaged by way of penalty. Belligerents have 
been wont, in view of these facts, to issue public inti- 
mations (stgnificatioties) to other peoples setting out, not 
only the justice of their cause, but their reasonable hopes 
of successful prosecution of their right. 
FoToe and Force and terror are the specially appropriate agents 

sroriaU^a'^^ in the waging of war. Fraud is likewise legitimate, but 
propriate within certain limits. Stratagem is often to be commended, 
wa^ng^war. ^® impropriety of a lie is founded in repugnancy with 
Fraud is jasti- another's right. It is, thus, lawful to lie to an enemy, 
oB^i^^^mits. ^^^ ^^* ^ words promissory, nor in words fortified by an 
It is illegiti- oath. It is illegitimate in the prosecution of war to 
^ OT*BoS<S' ^^°^P^1 ^^ solicit another to do that which is illegitimate 
iUegal action, for him : it is illegitimate, for example, to force or persuade 
a subject to kill his prince. But it is not illegitimate to 
employ for the doing of an act, which is legitimate for the 
employer, the freely offered services of an agent for whom 
the doing is illegitimate. 
Lawo/^'^ ^** The Law of Nations introduces certain further regula- 
NatioM. tions as to the carrjdng on of war, some of these being 
H^Sji^e^pa!^^ general, others affecting particular species of war. 
tolfTw ^ Sfttftf Contrary to the principle of Natural Law, which requires 
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that no roan» except the heir in respect of one deceased, fJ^^JJJJ'*'"^ 
shall be held bound in respect of the debt of another, the ^ rq>rtt$aui$. 
Voluntary Law of Nations imposes liability in respect of The propertj 
the obligations of any civil society, or of its head, upon all ^bjSStm^ 
the property, corporeal and incorporeal, of the subjects of h«i^'«- 
that society or head. Of legal execution in virtue of this respeoi of the 
principle the Athenian Androlepsia furnished an ancient jj^**^^^' 
example. Another is supplied by that international pledge- ment. 
taking which modem lawyers refer to under the name ^^f^^^JP^iJ* 
jus repreasaliarum, and the French, with whom authorisa- i. Andio- 
tion was wont to be sought from the king, as literae Marcae. ^i^^^ 
This mode of proceeding is proper when right is denied, 
either by unreasonable delay or by a judicial sentence 
clearly unjust. The right does not, however, reach to the 
lives of innocent subjects, except in so far as these are 
incidentally killed whilst resisting its exercise. By the 
Law of Nations all subjects of a wrong-doer, whether they 
be natives or incomers, are exposed to the exercise of this 
right, provided that they be permanently subjects, and not 
mere passing travellers or temporary sojourners. By 
Municipal Law particular classes of persons are exempt. 
By the Municipal Law of some states authority to seize 
must be obtained from the sovereign ; elsewhere it may 
be obtained from a judge. By the Law of Nations the 
property in the goods taken immediately accrues to the 
captor to the extent c»f the debt due and of expenses, and 
any balance ought to be restored. Under Municipal Law 
all interested persons are wont to be cited and the goods 
sold and adjudged under authority of the State. 

A war to be just must be a contest of sovereign states; A DeelumiioD 
and not only so, it should furthermore be publicly declared, nqoind bT 
and that in such sort that the one party makes known his S^^^fjJ^i? 
intention to the other. A clear distinction must here be ealled for bj 
drawn between the requirements of the Law of Nature, of ^JJy^ ^ 
Honour, of the Law of Nations and of the institutions o( uk,m,9.t, Dt 



particular peoples. By the Law of Nature no declaration JJJJU'-^ 
is required, when war is begun by way of repelling hostile '*''*^'«*^ 
force or of exacting punishment. When, however, one 
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object is seized in lieu of another, or the property of a 
debtor is taken in respect of a debt, a prior demand is 
necessary ; much more then is notice requisite before the 
property of subjects is attacked in respect of the debts of 
the prince, or vice versa. Motives of honour may induce 
the giving of notice, where by the Law of Nature notice is 
not strictly necessary. Notice may be required under the 
Municipal Law of a particular state, as was the case amongst 
^t^»aionime the Israelites. The Law of Nations is satisfied if notice 

be given on the part of one of the belligerents. 

Forms and A declaration of war may be conditional or absolute. 

deokration. ^he Municipal Law of some states lays down a particular 

ceremonial for the declaration of war. War duly declared 

upon a sovereign is deemed to be declared upon his 

subjects and allies. The necessity for a declaration of 

war is grounded not in the prevention of secret or crafty 

dealing, but in the need that it be certainly known that the 

contest is begun, not by private daring, but by the express 

will of both peoples or of their rulers. Hostile operations 

may be begun immediately after the declaration of war. 

The extent of A proceeding may be lawful in two senses: (1) as 

b^igmntin ^^ig altogether right and worthy, although another 

respeet of (1) course might be more laudable ; (2) as being adopted with 

ub.m.e.L De ^^g^l impuuity, albeit not without some moral taint. In 

^hoiialnSStio***^ this latter sense, a sense in which the lawful and the proper 

in cwj^. ^ may be opposed, the right of the belligerent to injure his 

enemy alike in person and property is practically unlimited. 

It reaches to This right extends, in the first place, to the person. 

hosSe^amfl^ It extends, not only to those who bear arms or who 

(ii) all sub- are the subjects of a belligerent power, but to all 

enemj, ^ those who are within the hostile borders. Foreigners 

(iii) all those ^^q came within the belligerent borders before the out- 

within hostile break of war appear by the Law of Nations to be en- 

borders after titled to a reasonable time within which to withdraw, 
notice of war. . ... . 

but foreigners who come into belligerent territory after 
war is proclaimed, and with full knowledge of it, may 
indubitably be treated as subjects of the territory. Those 
who are permanently subjects of the enemy may, as fiu* as 
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their own persoDB are concerned, be under the Law of l* retches the 
Nations assaulted anywhere. They may be killed with when, mring 
impunity on their own soil, on hostile soil, on soil which is nBTpeeitiorihB 

^ i ... •©▼ereigntj of 

res nullius and on the sea. The rule which forbids their third powen. 

slaughter or injury on neutral soil (in territorio pacato) is 

grounded, not in respect for their own personality, but in 

regard for the rights of the local sovereign. The extent It extends to 

of the strict belligerent right may be gauged from the of 

&ct that women and young children may in virtue of that *• T^^^^ 

right be slaughtered with impunity. Women and children 

were in fact not infrequently slaughtered in the wars of 

Antiquity. Prisoners, alike male and female, were not U. Pruonen, 

exempt from this licence ; nor by the Law of Nations is 

the power to put these to death taken away, albeit by the 

Municipal Laws of states it be more or less restrained. 

Suppliants and enemies who have surrendered at dis- iii. SoppliMiti 

cretion have been treated in times past with equal harsh- rendering at 

ness. Historians have on occasion excused such severity, ^^•^'•tion, 

as being the outcome of retaliation or of an over-obstinate 

defence. Such consdderations concern the actuating motive, 

not the justification. Retaliation would properly reach 

the offenders only, whereas belligerent reprisals have a 

wider operation. An obstinate defence is so £bu* from 

criminal, that its opposite was by the Romans deemed a 

capital crime. 

The right of the belligerent in respect of the person i^- Hofttagec. 
has been extended to hostages, as well those who have 
been handed over by others as those who have bound 
themselves voluntarily. 

Thus the Law of Nations tolerates many thinire which The Law of 
are expressly forbidden by the Law of Nature. On the hibtu oeruin 
other hand, it prohibits some proceedings which the Law ^ ^j^g^j^^ 
of Nature allows. S«) the Law of Nations, at least as which the 
practised by the more civilised peoples, prohibits the JSJi^r^ 
slaying of an enemy by poison, a proceeding which would L The oie of 
appear in no way opposed to the Law of Nature. The P^**~' 
use of poisoned arms contra jus est gentium non universale 
sed gentium Europaearum et si quae ad Europae mdioris 
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f. 10. cultum aocedunt. Floras declares the poisoning of springs 

to be contrary not only to mos majorum but to fas Dearum. 
The mere contamination of waters so as to render them 
undrinkable is on another footing, as Solon and the 
Amphiktions declared 
iL Af w a M ina - It is questioned whether an enemy may be under the 
treaehmui ^^ ^^ Nations slain by a private emissary. The problem 
fllaaghter of a ig to be resolved by considering whether the act of the 
emissary involves or does not involve a breach of pledged 
fSutL The act of a Scaevola and an Eleazar is in no way 
illegitimate. The punishment meted out to individuals 
detected in such attempts proves nothing to the contrary. 
Spies in like fetshion may be lawfully employed under the 
Law of Nations: they may equally under that law be 
severely handled, if captured. The treacherous assassi- 
nation of a foe in a solemn war is, alike in the assassin 
and in his employer, an offence against the Law of Nations, 
iii. The dis- Some authorities hold the dishonouring of women to 
women. ^ be in war allowable, but others assert the contrary, and 
with these last is the Law of Nations, not indeed of aU, 
The extent of but of the more civilised peoples. The Law of Nations, 
rights in ze- permitting the slaughter of an enemy, naturally allows 
®P®®*^(^) also the destruction and pillage of his property. The Law 
Lib.m.e.L Dt of Nations per se makes no exception in favour of things 

rebM* rattatutit , ... - 

tripicnduque. sacrcQ or religious. The property so exposed to attack 
Nati^^per- ^^V ^ taken, not only by open force, but by guile, pro- 
mits :— vided always the guile do not involve treachery, 
section and ^7 the Law of Nature such property may be acquired 
piUflge of ibe in a just war as represents a fair equivalent for a debt due 
the enemy, to US, payment of which we cannot obtain, or a £&ir punish- 
When does ment of an offender. By the- Law of Nations, not only he 
P^P**^ ^° who wages war for a just cause, but every combatant in a 
The ease of solemn war is lord of that of which he makes prize. More- 
moveables and over it is agreed that a thing must be deemed taken, when 
distinguished, it is SO detained that the owner has lost all probable hope 
of recovering it, the thing having escaped pursuit. Move- 
ables are held taken when they are brought intra fines id 
est praesidia hostiunu Property taken at sea is deemed 



THE EVOLUTION OF INTERNATIONAL LAW. 317 

to be taken when brought within the enemies' port, or to 
the station occupied by their fleet: by later European 
practice such property is deemed captured when it has 
remained for 24 hours in the power of the captor. For 
the conquest of land firm possession is deemed essential. 
That land will be held taken which is so enclosed by 
permanent fortifications that approach thereto is cut off 
until these be forced 

Property to pass by conquest must belong to the The propertj 
enemy. Property of which the owners are not subjects of^^i^ i, not 
our enemy, even although it be found within the enemies' Rood prixe. 
towns or garrisons, is not good prize. The common saying, The oaee of 
that goods found in hostile ships must be deemed hostile, per^ found 
must not be taken as a hard and fast rule of the Law of®" ^^^, ,, 

enemy 8 snip. 

Nations, but as setting out a presumption, which can be l/«».ul €.«.•.& 
overruled by sound proof to the contrary. And so it was 
adjudged in Holland in full Senate in the year 1338, war 
being then waged with the fi[anse Towns. 

Property taken from our enemy passes to us, albeit 
that property have previously been taken by the enemy 
from a third party. Real property is commonly taken by in whom ie 
public act alone, and, accordingly, it does not fall under jn j^J^?* 
the denomination of booty. Moveables, if taken otherwise 
than in public service, become the property of the captor, 
unless the municipal law of the captor's state otherwise 
ordain. But goods taken by the soldiers in the course of 
public service accrue, unless the municipal law of the 
state otherwise provides, to the State, which may dis- 
tribute it at will. 

Property taken in territoiy not belonging to either aoTCfeun mi^ 
belligerent may indeed pass to the captor, but the local f^S^I^^ 
sovereign may prohibit any such prize-taking, and demand perfy taken 
satisfiu^tion should his prohibition be disregarded. hoondi. 

In pursuance of a practice deemed by the Romans (U) The imn- 
universal all persons taken in war were, as soon as they ^^^'P'wm- 
were brought within the captor's lines, reputed slaves ; the Pritonen of 
right of the lord extended to the subsequent issue of the qq^ enslaTed, 
captive to all generations, and his power over his sl^veJ^^^J^^^ 
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was unlimited. All property taken with the prisoner 
passed to the captor. The captor was endowed with 
these extensive rights by way of inducement to abstain 
from the exercise of the extreme right of slaughter. The 
practice so set out has not been at all times or amongst 
all peoples accepted. Amongst Christians it is universally 
agreed that war confers no right to enslave prisoners; for 
them • Christian charity should furnish inducements to 
restraint sufficiently powerful without the support of 
another motive. But even amongst Christians the custom 
remains of retaining the prisoner in custody until the 
payment of a ransom fixed, unless it be otherwise agreed 
upon, at the will of the captor. This last right ia com- 
monly granted to individual captors, except in the case 
of prisoners of high rank, whose ransom is, by the custom 
of many peoples, deemed to belong to the State. 

By conquest sovereignty itself may be acquired, and 
the victor may not only succeed to the full rights of the 
conquered, but assert a more despotic power. Just as the 
property of individuals passes by the right of war to those 
who overthrow them, so the property of the State, whether 
corporeal or incorporeal, passes, if he so please, to the 
conqueror. 

Postliminium is a right which arises out of return 
within the lim^n, that is, within the public bounds. The 
bounds in question may be those of the original state or 
of a state allied in the war. Return to neutral territory 
will not avail except in pursuance of special compact The 
right is annexed aUke to persons and to property. Subjects 
of third parties surprised upon belligerent territory and 
retained during the war become immediately free upon 
the return of peace. Slaves and other property taken 
during the war are upon the return of peace restored to 
their original owners only if it be so expressly stipulated. 
During the time of war a free man is invested with the 
right of postliminium by return with a view thereto in 
whatever fashion. He thereby returns not only to free- 
dom, but to the possession of all property, corporeal or 
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incorporeal, which he holds in any country which is at 
peace. The right of podlimintum is not, however, en- 
joyed by those who have surrendered at discretion or in 
time of truce. The right may attach to a people as well 
as to an individual. It may be limited by the municipal 
law of the captive's state. Slaves are recovered by right Sl.'^LJ^ntT" 
of podliminium when they return within the actual or 
potential power of their owner. Lands are recovered by 
the same right when the enemy is beaten out of their 
occupation. Moveables in general are not recoverable by MoTetblet in 
right of poMiminium. Exception was wont to be made S^T!!^. 
by many ancient nations in favour of particular objects, »W6 by porttf- 
e.g. ships of war and ships of burden, pack-saddle mules 
and other objects of warlike use, but this distinction 
would appear to be now disused. 

In the case of property which was never carried In oortain 
intra praeMia hostium there is no need for I'^ecourse ^^^^^^ 
to the right of postUminiunL In like fashion, property ***• jlj}'*, . 
recovered from pirates can be claimed at any time byexereiie. 
the former owner, unless Municipal Law otherwise ordain. 

The Romans recognised the right of pastlifniniufn as 
arising not only in time of open war, but as between the 
Roman and foreign peoples. The possibility of captivity 
outside the condition of belligerency has ceased to be 
recognised amongst Christians, and even amongst Maho- 
metans, but the right might still be called into exercise 
should we have to do with a people so barbarous as to 
assert a legal right to treat in a hostile SEtshion without 
declaration or any cause given all foreign persons and 
property. And, even as the author writes, it is adjudged 
by the highest Court of Paris, that the goods of French 
subjects taken by Algerines are lost to their owners, 
and become the property of their recaptors. rmi^ w 

So far of belligerent rights under the Law of Nations. code$ 4 
But Honour and Moral Justice may forbid what Law 2wvi»^« 

permits. (;ai«<i'lte in- 

In the first place, let the war be undertaken in solemn Honoor 
fashion ; if its cause be unjust all acts done therein are i^>^ Moral 
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joBtioe may morally unjust, and the doen of the acts and the authors 

Law pomite. ^^ ^^^ ^^ <^^ ^^^ bound to restitution. 

1. They for- Secondly, even in the exercise of belligerent rights in a 

oeedings^ a j^^ '^'^^> moderation should be shown. A distinction may 
war deroid of well be made between the authors of the war and those 
aVT::: dmwnmtoit. A distinction may even be made amongst 
^>Nmete' authors of war by reference to their actuating motives. 
9. Th^ com- Wbere Justice fails to require it, it often becomes a good, 
mandmodera- a modest, an exalted soul to forgive. Pity will dictate 
w^. the refraining from lawful measures which may occasion 

^^miimtwm ^^c death of innocents. Puerum aetds excuset^ feminam 
dSi/^bdS''' S6XU8: SO Scncca. And all males, whose mode of life is 
^delation is foreifif"^ ^ arms, should be equally spared. Amongst these 
to be shown : should be included priests and those who apply themselves 
maotSo^^ to literary pursuits or other studies beneficial to the human 
tainmeasoxee, ]^ace. To these the Canons of the Church would add 
iromra'aDd husbandmen and merchants. Mercy should likewise be 
children; shown to the captive. Quarter should be granted alike 
^^^^^ in the besieged town and upon the open field. The 
etudente; Romans granted quarter to besieged towns surrendering 
towurdshns- before the battering ram touched the wall Contem- 
merchante; porary custom dictates the like, in the case of weak 
towards places if they surrender before the batteries open fire ; in 

^^*™^*! . the case of fortified places if they yield before the advance 
ing foes; of Storming parties. Natural equity would approve a yet 
further relaxation of strict belligerent rights. Equity 
would equally demand that suppliants and those who 
surrender unconditionaUy should be spared. Against 
these demands of equity exceptions are wont to be urged 
which are but little just, exceptions gprounded, for jexample, 
in retaliation, in the necessity to strike terror, in the perti- 
nacity of the resistance ofifered. A yet weaker excuse for 
in the pr«- *^® shedding of blood is grief for loss sustained in the war. 
senceof death When there is the best reason for severity, the greatness of 
^Sje; * ^^^ number of the offenders may well furnish cause for 
towards leniency. Hostages should be spared, unless personally 

in reoonne to guilty of some crime. And all needless combats should 
«^^*- be avoided. 



THE EVOLUTION OF INTERNATIONAL LAW. 321 

DevastatiOQ is endurable if it be sach as to lead the Moderation if 
enemy quickly to sue for peace. It ceases to be justi- |q ^y^ devas- 
fiable: (1) in the case of fruit-bearing property of which ^*'*"*^[^" 
we are in possession in such sort that the enemy cannot la. m & ii 



profit by it ; (2) in the presence of great hope of a speedy eSS 
decision of the content which will assign the property to 
the victor ; (3) if the enemy can secure sustenance else- 
where ; (4) if the property is of a species which is of no 
utility for warlike purposes, e.g. public ornaments, to 
which may be assimilated places of worship and the 
sepulchres of the dead Considerations of personal profit 
would reinforce the call of virtue to moderation in this 
particular; it is foolish to drive an enemy to despair, 
whilst clemency wins over opponents. 

The goods of the subjects of an enemy taken in war in re epeotof 
should only be retained by way of pa3rment for debt due, J^^'tii** 
including the necessary expenses of the war, and not by SSfS? 
way of punishment for the offence of their ruler. 
And humanity would bid us not squeeze the poor debtor 
to the utmost. 



In like fSeushion. he who wages a just war has in equity ^^^ 
a right over his prisoners only to the extent of satisfaction of 



for original debt and consequent charges, except in the ^-*-^J*-^ ,.- 
case of individuals personally guilty of some crime. **^*"'*^ 
Very many considerations, moral, religious, social and 
practical, dictate the fair treatment even of the slave. 
Amongst nations which do not permit the enslaving of 
prisoners of war exchange constitutes the best expedient ; 
after which follows ransom, the ransom being fixed at a 
reasonable rate. The ransom of a common soldier in the 
author's day is a month's pay. 

The moderation displayed towards individuals is be- Moderatioo !■ 
coming in a yet higher degree towards peoples. Sove- intheaoqniai- 



reignty may be acquired by conquest, but it is laudable J^L?' m^ 
to use the right with moderation. The end of war isoonqncst 
peace. The conquered may be combined with the con- ^t,JJ;iI5; 
querors, as was the policy of the ancient Romans. The 
conquered may be left in possession of their own form of 
w. 21 
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government. It will sometimes soffioe to place ganisons 
in the conquered territory, or to impose a tribute by way 
of security. Such moderation is not only humane but 
politic, a &ct which is proveable by numerous examplea 
If it be not judged safe to leave the conquered in pos- 
session of their sovereign rights, a part thereof may well 
be lefc to them; they may be indulged with some re- 
mains of their old constitution, with their old laws, with 
the exercise of their religion. Finally, if the last relic of 
sovereignty be taken away, let the conquered be treated 
with such clemency that the profit of the conqueror be 
one with that of his new subjects. 
Moderation Equity requires that goods taken from the enemy be 

jjjjjj^^ restored to their original proprietors, should they have 
wMfdi peo^leB been taken by the enemy in an unjust war, and in 
^Sb^^mj. practice this has been often done. The cost of recovery 
Tftiiminiliiiifiiw '"^y* l^owcver, be charged to the owner. Under like 
ffSSiSn ^ il^ circumstances, peoples and parts of peoples should be 
wumSoearemL restored to the rule of their former sovereigns. The 
length of time which works the extinction of this right 
must between citizens of the same sovereignty be referred 
to their municipal law, between strangers to presumption 
of dereliction. 
Thematoal Under plea of necessity burdens are sometimes im- 

^^ndons of P^^^ ^ ^^^^ ^^ ^^^ upon those who take no part in the 

belligerents contest, particularly upon near neighbours. But it must 

ia.iiLc.i7. De^ remembered that, to confer a right* over another's 

J^^jyiJj^'* property, (I) the necessity must be extreme; (2) it must 

not be opposed by an equal necessity on the part of the 

owner; and (3) the supply taken must not exceed the 

measure of the exigency. 

On the other hand, it is incumbent upon those who 
abstain from war to do nothing whereby he who prose- 
cutes an ill cause may be strengthened, or the movements 
of him who wages a just war may be impeded. In a 
dubious cause they should treat both combatants alike, in 
the matter of allowing passage, of the supply of provisions 
to troops, and of refraining from aiding the besieged. 



THE EVOLUTION OF INTERNATIONAL LAW. 323 

We may now ask what share in belligerent operations ^?^f?^J"*^ 
may be taken by a private person ? As fisu- as the laws of diTidoaU take 
Nature and Equity are concerned, it would appear open 5^jil* iT'L 
to any person to do in a just war, within the limits of just ^^USmVhmSIi 
war-waging, such things as would be beneficial to the '^"^ 
innocent party. Sometimes private individual subjects 
are endowed with special power to slay, over and above the 
general right of self-defence. Not only may they be 
specially authorised who receive pay, but others also who 
fight at their own charges, or who do what is more, to wit, 
bear a share in the expense of the war. Amongst these 
last must be classed individuals who equip and maintain 
ships at their private cost, who are wont to be reimbursed 
by grant of the property of which they make prize. How 
far this proceeding ls in accordance with abstract justice 
(justUia interna) and charity may well admit of question* 

Thas far we have considered the just modes and ^ ^'2^JS^2^ 
measure of belligerent force apart fix)m special under- ptobIm. 
taking. It remains that we consider the extent of belli- 
gerent right as affeci^ed by antecedent promise. Faith is ff^j^^'iJL 
always to be kept with enemies ; the obligation of good eoemiM, 
faith is grounded on the very nature of human society ;J^]J||^j^ ^ 
they who are enemies are yet men and capable of righta 
It constitutes no excase for breach of faith pledged in a 
solemn war that the promise was occasioned by fear, 
provided that the fear was such as the Law of Nations 



allows of. In two cases alone is the non-performance of a «w^ 

tM OOOdltMMI 



promise compatible ndth good faith, namely, when theoftbt^ 
condition of the promise fiedls, and when compensation is Jj^iStok 
given. aoootded. 

All agreements between enemies depend upon faith W ^**** 
either expressed or implied. Faith expressed is either ^ p^^^ 
public or private. Public faith is pledged either by 
supreme or suboitiinate powers. The pledged £Euth o(.0dfpmAemqm 
supreme powers either terminates war or binds during its (i) piedgtd bj 
continuance. Amongst things which terminate war some Sovwwgn*. 
are principal, some accessory. Such things are principal . . 

as directly finish the contest, either by their own termiiiAtod 

21—2 
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operation, e.g. actual agreement^ or by consent referring 
to some other decisive test, such as lot, the fisite of a 
battle, or the judgment of an arbitrator. They have the 
power to end by agreement who have the power to begin 
a war. The power to end war belongs accordingly to the 
exerciser of supreme power (aummum imperium). The 
power of most kings is now limited, and the power of 
alienation in particular may be restrained. Under these 
circumstances the consent of the whole people is required 
for the alienation of entire sovereignty, the consent both 
of the whole people and of the particular part for the 
alienation of the sovereignty over the part. The ruler of 
a patrimonial kingdom may in general freely alienate the 
kingdom. The property of individual subjects may for the 
good of the State be under the terms of a peace disposed of 
by the sovereign in virtue of his eminent domain, subject 
to the obligation attaching to the sovereign to make good 
the loss to the subject The contention of Vasquius, that 
the State is not bound to repair losses incurred by subjects 
during war, is not to be generally admitted, although 
municipal laws may so ordain. 

In the interpretation of the terms of a peace that 
meaning is to be assigned which regulates the condition 
of the parties most nearly in accordance with the justice 
of the war. The effect, in general, is to regulate possession, 
either in accordance with ancient right or by reference to the 
&cts of actual tenure. In a doubtful case the presumption 
is in favour of the latter arrangement. When the restora- 
tion of possession disturbed by the war is agreed upon, the 
condition last preceding the war is to be taken as meant. 
In default of express stipulation to the contrary, no action 
will lie after peace for damage suffered in the course of 
war. Private debts incurred before the war revive upon 
the signature of peace. Punishment due in respect of 
acts preceding the war is, as between state and state, held 
to be remitted upon the return of peace. Punishment 
due at the demand of a private prosecutor is not in the 
same case, but a very slight presumption based upon 
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the terms of the peace will be admitted in favoar of 
oblivion. 

Property captured after the signature of peace must 
undoubtedly be restored. In dealing with stipulations 
concerning the restoration of property captured stipula- 
tions which are mutual are to be more widely interpreted 
than stipulations which confer rights on one party only ; 
stipulations concerning men are to be more favourably 
received than stipulations concerning property; amongst 
these last, stipulations concerning lands are to be more 
fsivourably received than stipulations concerning moveables, 
stipulations concerning property in the possession of the 
State than stipulations concerning property in the hands 
of private individuals, and amongst stipulations concerning 
property in private hands those which restore property 
held by lucrative title than those afifecting property held 
by onerous title. 

He who takes a thing under a treaty takes with it the 
firuits of the thing from the time of the grant. 

Geographical names are to be received in the accepta- 8<«« ftirtiiw 
tion current amongst experts. teqiraCatioii. 

Unforeseen necessity alone justifies delay in the ful- 
filment of article& 

Where the sense is ambiguous the interpretation 
should be against him who imposes conditions, since it 
was within his power to speak more plainly. 

Constant disputes arise as to the circumstances which ^^^^^i^ g gaiti-^ 
may be held to constitute a breach of treaty of peace. Such of a ttmtj of 
breach may come about in three wajrs : — (1) By the doing I**^* 
of that which is incompatible with any peace. Renewed 
hostile assault by the foe upon ourselves or upon such of 
our allies as were comprehended in the terms of peace thus 
constitutes a breach of treaty. The acts of individual 
subjects are not, however, in all cases chargeable to State 
account (2) By the doing of that which violates the 
express terms of settlement Some particular punish- 
ment may well be annexed to offences of less moment by 
way of saving the peace, but in strictness no distinction 
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in importanoe can be admitted amongst terms. An 
absolute necessity, such as the destruction of the subject- 
matter of an article, must nevertheless be admitted as a 
valid saving condition. (3) By the doing of that which 
is incompatible with the nature of the particular peace. 
An unfriendly act is incompatible with an article stipu- 
lating for friendship. 

A war may well be ended by lot if a sovereign unjustly 
assaulted, judging himself upon due examination to have 
no hope of resistance, elect to escape a certain by an 
uncertain danger. The decision of a war by single combat 
can only be justified if it be highly probable that the wager 
of an unjust cause would come off the victor, and his victory 
be accompanied by a great slaughter of the guiltless. 

Proculus tells us that there are two species of arbitra- 
tion, the one whei-e the decision is final whether right or 
wrong ; the other when reference is made to the judge- 
ment of a good man and true. It must be determined in 
each case whether the arbitrator occupies the post of a 
judge or of a moderator. In general, it may be laid down 
that, in doubtful cases arbitrators must follow the ordinary 
principles of law. By surrender at discretion a form of 
arbitration is constituted. A hostage given to secure the 
release of another is released by the death of his principaL 
Whether a hostage given to secure a covenant be released 
by the death of the covenanting ruler must be dependent 
upon the character of the treaty as being personal or real 
Contracts concerning pledges are not so strictly taken as 
the like undertakings concerning hostages. No lapse of 
time will operate to take away the right of redemption of 
the pledge, provided the condition in respect of which the 
deposit was made be performed. 

Sovereigns are wont to mutually grant what Virgil 
and Tacitus term belli commercial such as Truces, Safe- 
conducts, Ransom of Prisoners. 

A truce is a rest, not a peace. Accordingly upon the 
expiration of a truce no new declaration of war is needed. 
Truces are wont to be made, either by the mention of a 
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continnoas length of time or by the determination of a final ^^hdr tpeeiM, 
time. In the former case the reckoning must be made 
by moments of time : in the latter the question may be 
raised whether the fixed day, month or year be included 
or excluded In this last connection it is more natural to 
consider the determining time as part of the period. 

Truces begin to bind the contracting parties from the When thqr 
time the contract is concluded; the subjects on either ^°^* 
side, when the truce puts on the form of law by publica- 
tion. If publication be made in one place only, a reason- 
able time must be allowed for notice to reach other 
localities. For an infraction in the meantime of the 
terms of the truce the subject is not liable, though the 
contracting party ought none the less to repair the injury. 

During the uime of truce all warlike acts are illegi- Wh*t if ptr- 
, 1 . %m miMible dor- 

tmiate, whether against persons or against property. To i^g i^ traoe? 

retreat, to repair a wall, or to enlist soldiers is not in- 
compatible with truce, unless it be expressly stipulated. 
It is illegitimate, however, to secure a town during time 
of truce by the corruption of its garrison, or to occupy an 
unguarded post Particular conduct may, moreover, be 
forbidden by express agreement or by the special nature of 
the truce. 

If a truce be broken by one party, the opponents may Efleet of 
resume hostile operations without any notice, unless i^g^e. 
breaches of the trace be guarded against by penalties 
agreed upon, and those penalties be exacted. The acts 
of private individuals constitute no infraction of truce, 
unless they be in some way publicly approved. 

The right of passing and repassing {jus Cf^mnieandi) U. PMnorli 
otherwise than in time of truce is a special privilege, and ^oanetB. 
80 to be defined by rules of interpretation applicable to 
privileges. But, not being a privilege injurious to a third 
person or very grievous to the grantor, it calls for bene- 
volent interpretation. A licence during pleasure is valid 
until notice is given of changed counsels. A pass]K>rt 
avails not only within the territory of the grantor, but 
generally against the rights of war. 
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*"* S^u ™ ^^ ransoming of captives is a proceeding which is 

regarded by Christians with particular favour. 
P)^J^«^by Men are bound by the acts of those whom they 
The proceed- delegate to be ministers of their will, whether that will 
ra^iAtM ^ be specially expressed or to be gathered from the nature 
binding of the commission. Subordinates accordingly bind their 

j&Zmnm ^ sovcrcigns by the doing of that which may be reasonably 
fSS!"*^ " deemed to be within the sphere of their office, or of that 
V^^ **'® for which they have a special commission, either public or 
limits of the known to those with whom they treat, 
offioes "^ Sovereigns furthermore may be bound by a subsequent 
iL within the ratification of the proceedings of their officers, or by the 

limits of their . r l /jx • r xl • 

com- acceptance of benefits accrumg from their agreements. 



misdons. Sovereigns are bound by the proceedings of their agents 
in the exercise of their public functions, even though those 
proceedings contravene secret instructions given to the 
delegate. If an agent exceed the limits of his com- 
mission, he himself is bound to full restitution, unless 
some well-known law prevent it. In any case the other 
contracting party is obliged by the terms of his contract. 
The general It does not, in general, belong to a commanding officer to 
^I^J^I^^ make a final peace : a commander may, however, make a 
commanding truce, and thereby oblige the forces under his orders. It 
does not belong to a commanding officer to dispose of 
conquests, whether of men, of governments, or of lands, 
but he may stipulate concerning objects still unconquered. 
The contracts of such officers are in all cases to be strictly 
interpreted. 
2. Private. Faith pledged to an enemy by private individuals is 

In certain to be kept equally with public faith. It is somewhat 
persons have difficult to decide how far the contractual power of a 
TOntoacT' *® private individual extends. The promise of a prisoner to 
matters of return to his captivity is certainly binding, and prisoners 
JJ^ ^' . are now frequently released on condition that they shall 
£^ ffi. c sa. De not again bear arms against the releaser. A promise not 
^^^ to attempt escape binds a prisoner. The fraudulent in- 

terpretation of the terms of such promises is rightly 
scouted. 



THE EVOLUTION OF INTERNATIONAL LAW. 329 

Faith, public or private, may be tacitly pledged. He j^^*^ 
who demands or admits a parley tacitly promises that the Signs maj be 
parleying agents shall be secure. Certain dumb signs are J[J ^J^"* 
by custom significant So the hoisting of the white flag words, ^ 
is now a tacit demand for parley, and binds as exactly as u^e oodm- 
do spoken word& The sponsio of a commanding officer ^'im^om- 
may be tacitly confirmed. Mere silence is insufficient to. Me laena. 
establish the remission of a penalty. 

In conclusion, as men were before admonished to avoid Condaaioii : 
war by all means possible, so now may they be adjured, ^;tu,e,». 
by arguments valid alike during and after war, to the I^SSu^'** 
keeping of faith and the preservation of peace: to the 
keeping of fiuth especially, because without faith hope of 
peace there is none. For by faith not only stands, as 
Cicero says, every State, but the great society of nations. 
Take away fedth, and men are reduced to the level of the 
brutes, whose rage is dreaded of alL More particularly 
does it concern monarchs to religiously keep their fedth, 
first for conscience' sake, then for the sake of that repute 
whereon is founded the authority of a kingdom. It is by and 
the continual looking forward to peace alone that the*^^^^ 
soul can during the course of war repose secure and 
confident in its God A safe peace is not too dearly 
bought, if it be purchased at the price of the foi^veness 
of oflenders and the overlooking of loss and expense, 
especially amongst Christians, to whom the Lord be- 
queathed His Peace. And Paul bade us, as much as in 
us lies, to live peaceably with all men. Peace is good for 
the weaker, who must carry on war at his peril ; it is good 
for the stronger, since in peace he will enjoy his own in 
plenty and prosperity ; and, if parties are equally balanced, 
then is the fittest time of all for the making of peace. 
Finally, if peace be made, let the conditions be observed 
with eveiy circumstance of good faith. Away not only 
with perfidy, but with whatsoever may exasperate ! God 
grant that these precepts be written on the hearts of the 
rulers of Christendom ! 
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§ 144. We are now in a position to attempt an 
estimate of the indebtedness of the world to Qrotiu& 

In the first place, we may remark, that there is little or 
nothing new in his general treatment of his subject His 
system is fundamentally identical with the ideas outlined 
by Suarez. Qrotius like Suarez conceived of a society of 
nations Like Suarez too he advanced a stage further in 
alleging the necessity of law to such a society : " K there is 
** no community which can be preserved without Law, as 
" Aristotle proved by that remarkable instance of robbers, 
" certainly that likewise which joins Mankind in general, 
"or several Nations, together in one society must stand 
** in need of Law." It is in the certain assurance that such 
a law {aliquod inter poptdos jus commune) there must be^ 
that Qrotius sets out upon his quest after its actual dictate& 
As to the motive for its observance, he is equally clear. 
" As that citizen is no fool who obeys the law of his city, 
" though out of reverence to that law he must and ought 
" to pass by some things that might be advantageous to 
"himself: so neither is that people nor nation foolish who, 
" for the sake of their own particular advantage, will not 
"break in upon the laws common to all nations {cam- 
*'munia populorumjttra): for the same reason holds good 
" in both. For as he, that violates the laws of his country 
"for the sake of some present advantage to himself, 
"destro}'s that which is made for the perpetual security 
" of what himself or his posterity shall be able to acquire ; 
" so that people which violates the Laws of Nature and 
" Nations breaks down the bulwarks of their ftiture happi- 
" ness and tranquillity." Justice is approved of, injustice 
condemned by all good men, and, over and above the 
strength resulting firom a good conscience, there is no city 
so strong or well-provided but it may need foreign aid in 
peace or in war. 

On occasion Qrotius employs language which recalls 
the ancient conception of Jus Gentium as Law Universal 
rather than that of law international, but elsewhere in 
passage after passage he proves his firm apprehension of 
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another notion. His Law of Nations is " the law which is 
between nations/' juf qtu>d inter poptdos plures intercedit, 
jus inter civitates aut omnes aut plerasque. Pr^ug, i and it. 

It could not escape Qrotius, son that he was of revolted Oroiiiisnoog. 
Holland, that the states of the Europe of his day were de ^^*^ 
facto independent communities. He proves his recognition thAt 
of the actual interpolitical situation by his delimitation of In^jflpfn^fnt, 
the conception of sovereignty. Sovereignty, the essential 
attribute of State-being, combines two notions, positive 
and negative : the positive notion of Government and the 
negative notion of ludependence. The positive right of 
ruling Qrotius analyses under the name of the Civil Power : 
the negative right of independence he denotes as the 
characteristic feature of Supremacy. His Sovereign is 
the one governor, or body of governors, exercising the 
civil power personally or by delegates'. He casts to the 
winds the conception of World Empire and World Church, 
of a dominue toHue mundi. The figures in his international p^J^S^^^ 
field are independent sovereigns. So he, unitiog with the *•"'•"' , 
distinguished company of challengers of Imperial or Papal 
claims, anticipates the Peace of Westphalia. 

It could as little escape Orotius that Independence ancl (8) aU 
alone must constitute an unsatisfactory outer pale for the obterre a 



field of his science, that not all States in practice observed «nfl^ earfm 
a common international law. He drew his boundary, natioiialnilM. 
where alone it could be drawn, by reference to civilisation. 
Jus Gentium arises by virtue of the practice, not of all 
peoples, but of omyies moratiores. 

The field was then clear : a society — an International He oonoeiTtt 
Circle — of States independent and civilised. But the oUmSmS 
moment Orotius approached the laying down for that •*»*«•• 
society of positive rules of law he encountered a serious 
difficulty. His primar}'^ objects were confessedly those of 

' Svwmui amtevi ilia dicitHr^ en^ui achu alterlutjuri non subnmt, ita ut 
mlteriwM voUmtatii hunuuue arbitrio irriti pottint reddi. AHeriut cwm 
dicOf iptum exclude qui summa poieitaU utitur ; cut roluntatem mutare licet^ 
ut et 9uec€»§orem, qui eoiem Jure utitur, ae proinde eandcm habet potettutem^ 
non aliam. De Jure Belli ac Paeii, Lib. i. cc. 6, 7. 



332 THE SCIENCE OF INTERNATIONAL LAW. 

Beeking ^<^ft a Reformer. To have accentuated at the outset the tern- 
high moral torial independence of States would have been to imperil 
■*gj^"jj»^ the foundations of the legal system which he proposed to 
theooniMption construct. To have i*eferred for the evidence of his 
Nt^nr^ ^ International Law to actual practice alone would have 
been to defeat his aim as a preacher of better things. 
The lauding of simple usage to Mansfeld and Christian 
of Brunswick had been merely futila Qrotius would lay 
his foundation upon ground at once sure and capable of 
sustaining the platform of the advocate of moral progress. 
He fell back accordingly upon the Law of Nature and 
Natural Justice, and his first care was ''to refer the 
" proo& of those things that belong to the Law of Nature 
'' to some such certain notions as none can deny without 
Ptin^ VL " doing violence to his judgment." 

an d retain s it The Jus Gentium of Qrotius was built and necessarily 
an "i«*"^*^ built upon usage. Its rules were rules of conduct actually 
l^iii^rL o^rved and to be observed in their mutual dealings by 
osage as the all, or by the greater number of, civilised peoples possess- 
scramof/ttf jjjg national independence; rules of conduct operating, 
therefore, within the field of that independence, within 
the sphere, that is, of Territorial Jurisdiction. Qrotius 
taking the stem figures of Practice and National Inde- 
pendence draped them in the coverings of Conscience and 
Qood Opinion. Behind his Law of Nations he never lost 
sight of the Law of Nature with the approving and attest- 
ing witness, the Rational Just Man. Conradus Bmnus 
had conceived of Ju>8 Oentium as the streamlet of Jus 
Naturce swollen by the tributaries. Usage and Common 
Consent. Ex hoc jure (jure naturcB) jus gentium deri- 
cBniiniLX^e votur : Quod fit cum quod leniter a natura tractum est, 
fffca majus /acit usus et velut communis gentium approbatio. 

Qrotius recognised in one at least of the tributaries a 
possible source of contamination. Referring for the 
evidence of his Jus Gentium to continued Usage, he 
traced the course of the suspected current through the 
gathering pool of Consent to the mountain spring of the 
Moral Sense of Rational Humanity, and filled his pitcher 
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once and again ^dth the pure Law of Nature. Crowding 

his pages with references to poets, philosophers and orators, 

as proofs of the existence of a common opinion, which 

could only arise either from the dictates of Nature or 

from Consent, he added the confirmation of Holy Writ, of 

Canons of Councils, of the interpretations of Fathers, 

and of the dicta of Schoolmen. History supplied him at DeJwBea$ 

once with examples and with decisions. And, in the last '••^^ «•»!*«. 

resort, he preached the blessings of temperamenta whilst 

he acknowledged a stricter right 



§ 145. If there was little novel in the legal system of 2. There 

Grotius, there was equally but little original in either the originftl in 

arraneemeut or the matter of his work. The arrantrement of •***'*' *"• _^ 
o o amngsnieiii 

Books L and 11. of De Jure Bdli ac Pcuns closely follows that or his nuUtar. 
of the De Jure Belli of Oentilis. The matter of Qrotius is ^ naped of 
largely borrowed from the writings of various predecessors, hebuiig^ 
It is the main task of De Jure Belli ac Pacis^^l^^^ 
to identify the Law which can claim the allegiance ofimc^eelol 
strucnrlinir independent nations : the author would show ""^^^ We 

oo o r ^ work ii a 

that Jus inter genies is by showing what it is. Accordingly Digest 

he ransacks all history for precedents and dicta, and very 
noteworthy will one find it, who shall search afresh the 
records of antiquity, that every precedent of value which 
be shall encounter has already been drawn within the net 
of Grotius. Grotius helped himself freely wherever in- 
formation was to be obtained. Victoria, Covamivias, 
Vasquius, Ayala, Oentilis, Bodin and others amongst his 
immediate forerunners are laid under contribution equally 
with classical authors, mediaeval Fathers, Schoolmen, 
Canonists and CiHIiana Again and again the reader of 
the pages of Grotius, who shall have made the acquaint- 
ance of the lights of moral and legal learning of the 
sixteenth century, wiU catch the echo of their opinions and 
their very phrases. And, as he advances, he will gradually 
uoderstand that the v/ork of Grotius is in fact a species of 
digest, and he may even be at times tempted to think of 
the fiunous Dutchman, as Dumont thought of Mirabeaa, 
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YSSSif*^ *^^ ^ ^^'^ ^'^^ ^""^ contributed to De Jure ac Pada were 
MarabeaM,p.u, ^ claim his own but little would remain as the author's 
ButAe work share. It were unjust, however, to regard the work of 
not a meie Grotius as that of a mere compiler ; it is that of one who 
oompiUtioiL brings together the varied products of several lines of 
independent thought and weaves them into a harmonious 
whole. Even as in the valley full of bones, very many 
and very dry, Ezekiel saw the bones come together, bone 
to his bone, sinews and flesh come upon them and the 
skin cover them, and at the word of prophecy they lived 
Esek. jjxffL and stood upon their feet, an exceeding great army, so we 
may see in the pages of De Jure Belli ac Pacts the labours 
of jurists and theologians, moralists and political philo- 
sophers, poets and historians of every generation and race 
come together in one consistent entity, and in the voice 
of Grotius recognise the life-summoning call. 

Gxotiiisgoes § 146. In the detailed elaboration of his principles 

^y?**^ *^ ^ Grotius advances far beyond all his predecessors. He 
predeoesson . "^ . ^ 

in the detailed traces out in exhaustive fashion the broad generalisation 
d^to^L *^ ^*^i^^ Suarez stayed. The very fiact that he employed 
His oee of old old material was a primary condition of his success. '^' 



material was ^g^ ^f Roman Law furnishes a salient example. The 
of his snocess, Roman Law, like the Roman Faith, had resisted the 
e^. his use of shocks of the Middle Ages by the strength of an innate 
moral power. It had trickled through Barbarian Codes, 
and come in full stream through the Basilika and the 
Antt, p. WL Western commentators firom the founts of Justinian. It 
had had its Professors in every g^eat mediaeval University, 
and the common lawyer, who repudiated its sway, had 
borrowed on occasion largely of its dictates. What mean- 
ing was attached by Grotius to Jus G^entium in the mouths 
of Roman jurists it is of little more than curious interest 
to decide. Qrotius, whilst he drew on all antiquity for 
precedents and proofs, had in the Roman Law an unfailing 
MaiiM. Inter. supply of principles ; and he used it unsparingly. He did 
SJfiJrw.^^* so with success because, made known by generations of 
mediseval legal thinkers, the principles of pure Roman 
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Civil Law yet spoke in the day of Grotius with the 
authority of lex scripta. The obligatory force which men 
acknowledged in these principles as rules of a municipal 
legal system was accc»rded them when they were enunci- 
ated as laws of international conduct. The system of 
Grotius lived because it was grafted on a living tree. 

§ 147. It is easy to multiply criticisms of every kind Some oriti- 
upon the method of Grotius. The Law of Nature, as the ^ wol^^ 
foundation of a scientific system, would seem to be a^">*^'»- 
veritable quicksand. The materials borrowed by Grotius i^^^J^ ^ 
from the stores of poetry and general literature appear to Nature. 
the modem eye to lend to his work no strength and little oitationt. 
grace. His argument is often overweighted, his illustra- Hit «xear- ^ 
tions seem superfluous. He indulges in long and appa- j^J^ 
rently irrelevant excursions into side issues. His very Hit qm of the 



employment of the term Jus Gentium is not beyond the ^^^^^ 
reach of reproach. Li the mouths of Roman writers that 
term was not, we have seen, without a certain ambiguity, 
and the theologians and civilians of the Middle Ages, 
defining by different methods the relation of Jus Gentium 
and the Law of Nature, had imported into its usage 
further possibilities of confusion. Grotius himself dis- 
tinguishes aptly enough between the Law of Nature, 
whose evidence is the Moral Sense of Rational Mankind, 
and the Law of Nations, which is of human ordinance 
and evidenced b}' practice. But the method of Grotius 
rendered it eminently likely that his Ju>s inter gentes 
would, through the Law of Nature, become entangled 
with matters belonging to other fields of study. Grotius, 
in fact, is personally not guiltless of the confusion, and 
International Law was with Puffendorf lost in Jus Naturae 
et Gentium, The best justification of any method of Thefueeeisof 
teaching is, however, its success. The prompt and uni- y^^^ jnstiilea- 
versal applause which hailed the appearance of De Jure iioaoihiM 
Bdli ac Pads, coupled with its obvious permanent m- 
fluence in the field of practice, constitutes the fullest and 
highest proof of the correctness of its author s diagnosis 
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at once of the needs of his day, and of the moral qualities 
of men. Modem International Law may date its beginnings 
as a distinct branch of scientific study from the labours of 
Hugo Qrotius. 

Grotini and § 148. The Prophet had appeared. In some quarters 

Intematioiial ^ disposition was shown to question, at least in certain 
Iaw. particulars, the inspiration of his message. Already in 

1617 Angelus Mattheaceus had advanced to defend the 
claims of the Venetians in the Adriatic against the 
assaults of Vasquius and the author of Mare Libenim. 
After the appearance of De Jure Belli ac PaciSf Selden, 
Burgus, Pontanus and others, vrith whose works it will 
fall to us to deal in a later chapter, came forward to 
challenge other impugned maritime jurisdictions. Dis- 
cussion still proceeded on the old lines in other directions 
by the publication of special tracts. And much indeed 
remained to be done, not only in the further elucidation 
of numberless points of detail, but in the settlement of 
sundry notorious contested causes, and in the laying down 
of important general principles. The Law of Neutrality, 
handled by Johann Wilhelm Neumayr von Bamsla^ in a 
treatise published at Frankfort in 1620, was barely touched 
upon by Grotius, an omission not without its significance. 
But the message was delivered*, and foimd growing accept- 

1 Joh. Wflh. Neumayr von Bamsla, Von der Neutralitet und Attutenx 
Oder Ufipariheiliehkeit und Partheilichkeit in KriegszeiUn. Frankd 
1620. For an acoonnt of this book see Njs, I^ei Origtms, 

* The later career of Orotius was not without its pathos. Tiring of 
the splendid poverty in which he found himself at Paris, in consequence 
of the precarious nature of the royal doles, he in 1684, after a brief visit 
to his native Holland and a temporaiy sojourn in Hamburg, accepted the 
offer of employment made on behalf of Christina of Sweden, the famous 
daughter and successor of his admirer, Oustavus Adolphus. Subsequently 
resident for eight years as Swedish ambassador at Paris, he in 1645 
retired from the service of the Northern Court to die at Bostock, after 
suffering shipwreck on the Pomeranian coast. His remains were deposited 
in his native Delft. Over and above his legal and historical work, he was 
a prolific writer on theological subjects, a much admired Latin poet, and 
no mean dramatist 



THE EVOLUTION OF INTERNATIONAL LAW. 337 

ance. Of De Jure Belli ac Pads edition followed edition'. 
And more important than the flattering reception of 
scholars was that accorded by practical statesmen. It is 
a matter of well-known anecdote, how the Hero-King of 
Sweden carried the book with him as his constant camp 
companion, and Charles Lewis, the Elector Palatine, 
returning to his war-worn capital, called in 1661 to a 
newly-founded chair of Natural Law in the University of 
Heidelberg Samuel Puffendor( who had won his favour Pnflendorf, 
by his published studies of the work of Grotius. ^^ jutNcSura 
great Dutchman had not lived in vain, when within <* OenUitm, 
sixteen years of his death Jjis Naturce et Grentium had rom, bjm. dui 
won a place as a subject of systematic University study ^^ "*" 
side by side with the texts of Justinian. 

1 Amongst early editions of De Jure Belli ae Pacii may be enomerated 
thoee of Frankfort, 1626 and 1691 ; Amsterdam, 1682, 1646, 1647, 1702, 
1704 ; the Hagoe, 1680. 
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Armada, defeat of the 145 
Armenia, Kingdom of, subdued 100 
Arminius, proposal to poison 60 
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Charles of 180 
annexation of, by Louis 
Xn. 139 
Burgus, author 886 
Busbeoq, ambassador of Charles V. 

115 
Byzantine Empire, the, out short 97 

makes reoonquests 

98 
decay of 101 



ff 
ff 



ff 



ff 



ff 



ff 



ff 



ff 



Caesar, work of 58 

defeats Germans 62 
Sir Julius, English judge 201 
Caesarea, massacre of 61 
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Capitulations 190 
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68 
Garians, the, are pirates 41 
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Carthage, struggle of Borne with 44, 50 
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„ entry of Belisarios into 71 
Oarthagena, John de 276 
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Gasimir, Prince 196 
Cassiodoros, historian 69 
Castelforte, storm of 184 
Castelnan, Bliehael de, historian 192 
Castile, Kingdom of 110 
Castillo, Jaoobns de 213 
Castro, Francis Alpbonso de 246 
Catean Cambr^is, treaty of 156 
Catharine de Medici 164 
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Chains, death of Ccbxa de Lion at 125 
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of the seas 165 
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war-practice 124 
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„ conditions for acquisition 

of, in the Middle Ages 
159 
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the waging of 192 
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CloviB, King of the Franks 64, 65 
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Coblenz, meeting at, for protection of 
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Codes, Maritime, of the Middle Ages 
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„ Boman Law in Barbarian 150 
Coke, Sir Edward, views of, as to 
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Combat, single, Qentilis on 269 
Combaut, case of 183 
Command, Observanoe precedes 12 
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International Arbitration 26 
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of international dispntes 
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Conradin 89, 178 
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Constance, Peace of 189 
Constantine, Emperor, exposes cap- 
tives to wild beasts 60 
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Empire 68 
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Copronymns, Eastern 
Emperor 78, 79 
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capital to 68 
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attacked by Mosle- 

mah 69 
attacked by Bulgari- 
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''Contribution of Blood*' imposed by 
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upon the effect of 828 
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„ historians of, denounce 
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Crema, siege of 125, 180 
Cremona, siege of castle of 182 
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reconquered by the Byzantine 

Emperor 99 
a pirate nest 118 
the Emperor Nioephorus in 124 
Croats, the, war of the Bulgarians 

upon 99, 123 
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Crumn, Bulgarian King 97 
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Cufah, surrender of 75 
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Dayid makes war on Hanun 34 
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in Age of the Re- 
formation 189 
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Depopulation by the Seljaks 101 
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Deserters, Boman treatment of 48 
Desiderins, Lombard King 81 
Deputation amongst the Greeks 41 
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Dinant, storm of 184 
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national importance of 266 
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Dankirk, a pirate nest 118, 165 
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Mare Liberum 166 
„ assert fishing righte in the 

British seas 167 
, , attitude of towards neutral 
trade 200 
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Edward L, King of England 98, 114, 
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m.. King of England 180, 
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VL, King of England 184 
Egmont, Spanish general 146 
Egypt as a Great Power 51 
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„ the Fatimites in 100, 105, 107 
Egyptians, the, classed as Barbarians 
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Eleanor of Poitou 90 
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„ on the detention of 
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„ receives Havre 196 
,, conception of nen- 
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El Mamnn, Caliph 105, 106 
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El Mnkhtar, defeat of 75 
Embargo, imposition of, in the Middle 
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Emperor, the, causes of failure of, to 
make himself World Sovereign 90 
Emperor, the, alliance of, with the 

Pope against Beform 95 
Empire, Uie Byzantine 97 

„ decay of the 101 
„ restored 103 
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of the 83 
„ eCFect of the Peace 
of Westphalia on 
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Law in the days of 57 
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the World, theory of, rejected 
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Envoys, Bulgarian and Danish, visit 
Karl the Great 114 
„ of Barbarossa ill-treated at 
Constantinople 115 

Epirotes, the, assist the Aetolians in 
raids in time of pc^oe 51 

Epims, Alexander, King of 49 
„ Michael, Despot of 108 

Erasmus 142 

Esthonians, the, forcible conversion 
of 96 

Enmenes bound by gneet-tie to Bhodes 
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Evidence, the, of International Law 20 

Exarchate, the, cut short l^ Lombards 
80 

Exchange, convention for, of prisoners, 
between Saracens and Eastern Em- 
peror 78 

Exparition des Motifs, the 22 

Fabius, Quintus, offence of, against 

the Law of Nations 46 
Fabricius repudiates assassination 49 
Faith, view of Casuists as to keeping, 
with the Infidel 78 
good, of the Saracens 127 
„ praised by belligerents of 
Beformation Age 190 
duty of good, Ayala on the 249 
„ „ Grotius on the 323 
Falerii, siege of 48 
Faliscians, the, ravage of territory of 
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Fargis, Count du, French ambassador 

in Spain 183 
Fathers, early, opinion of, as to the 

legitimacy of war 204 
Fatimites, the 89, 100, 105, 107, 108 
Ferdinand I., Emperor 143, 244 
IL, Emperor 147 
of Aragon 111, 112, 141 
„ of Castile 126 
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Feudalism nascent under Karl the 
Great 82 
„ partitioning influence of 
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Feudal Monarehv, rise of 84 
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„ civilisation of 106 
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proclamation of James I. as 
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Flemings, Edward I. and the trade 

of the 186 
Flemish clothworkers secure special 

priyileges in England 121 
Florence, commercial greacness of 87 

„ the Council of 142 
Force, Grotius on the just limits of 

belligerent 811, 812 
Foreigner, jurisdiction of the local 
sorereign over passing and resident 
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Foreigners, Grotius on the treatment 

of, by belligerents 814 
Fomova, battle of 181 
France, the Religious Wars in 145 
Francis I^ King of Franco 140, 141, 
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as an exponent of 

Chirahy 186 
makes alliance with 
the Tarks 188 
„ U., King of France 145 
Franks, the, Cloris, King of 64 
treacherj' of 65 
war-practice of 72 
alliance of Papacy and 
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Frederick I., Barbarossa, Emperor, 
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III., EmperDr 189, 168 
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Games, influence of common, amongst 
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Gariat, Martin 218 
Gauls, Boman ambassadors fight 
against 46 
war-practice of the 49 
absolute Barbariaos 52 
Geisa, Duke of Hungary ^6 
Gelimer the Vandal 72 
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,, French refugt^es in 145 
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Genoese, the, secure Oi-eek islands 103 
„ as mercenaries 135 
„ take prisoners from neu- 
tral ships 186 



99 
9» 



99 



•9 



»f 



*9 



>> 



9» 



tf 



9» 



91 



»» 



t9 



91 



99 

9» 



Genoese, the, claim the dominion of 

the Ligurian Gulf 162 
,, ,, quarrel of Louis XIII. 
with 186 
Genseric, King of the Vandals 67 
Gentilis, Albericus, consulted l^ Eng- 
lish Government 
180, 204 
life of 249 
upon the rights and 
duties of diplo- 
matic agents 250 
upon the Law of 

War 252 
upon the Law of 

Neutrality 275 
estimate of the 
work of 275 
Gentium^ Jui, of the Romans 45, 59 
Georgia, conquered by Seljuks 100 
Gepidae, ihe, conquered by Alboin 65 
Gerard of Franche Comt^ 144 
Germanicus, war-practice of 60 
„ avenges Varus 62 

Germans, character of Law amongst 
the ancient 9 
„ the, attack Boman Empire 
62 
Germany, settlement of, under Peace 

of Westphalia 148 
Ghazna, the Sultan of 107 
Ghibelin, Guelf and 95 
Gibeonites, the, convention of, with 

the Jews 34 
Gladiators, prisoners employed as 60 
Glo$iatoref, the 150 
Godfrey of Bouillon 86, 128 
Golden BuU, the 189, 140 

„ Horn, the, centre of commeroe 
101 
Goreum, Henry of 213 
Gorm the Old, King of Denmark 96 
Gothic mercenaries 62 

n West, Kingdom 62 
Goths, the, invade Dacia 62 
„ „ savagery of war-practioe 
of 64 
Gotze, Colonel, Imperialist leader 195 
Granada, conquest of 96, 106, 111 
Granson, battle of 91, 134 
Gratian, the Dccretum of 151, 206, 

207, 208, 211 
Greek terms to express the idea of 
Law 14 
,, independence 37 
„ piracy 41 

Law of War 41 
** Law of all Mankind '* 42 
International Law, general 
charscter of 43 



♦ ♦ 



19 



348 



INDEX. 



»f 



»« 



>9 



»> 



t» 



fl 



»t 



»l 



»» 



»> 



»f 



>» 



ft 
»» 
tt 



m., 
vn., 

IX., 
X.. 



tt 



tt 



i« 



»f 



XL, 

xm.. 



If 



Greek teaching m (o Katnral Law 46 
Ghreekt, the, Liternational System of 87 
Litemational Law of 88 
exdnsiveness of 40 
regard Boxnan war-prae- 
tlce as mild 49 
Oregoxy L, Pope 80 

n., „ opposes loonodastB 

79 
„ „ efforts of, on behalf 
of Papal Power 80 
appeals for aid 
against the Lom- 
bards 80 
homiliates Emperor 
Henry TV. 92, 98 
the Decretals of 151, 

209, 210 
summons Second 
CfOondl of Lyons 
92 
204, 212 
151, 186, 198 
of Toors 67 
GrenTille, Sir Richard 161 
Orotins, Hugo, asserts doctrine of Mare 

Liberum 162, 166 
yiew of as to titie by 

discorery 162 
the moathpieoe of the 
States-General in deal- 
ing with England 167 
opinion of, as to the re- 
ception of Ambassa- 
dors in Ordinary 178 
fiction of Exterritori- 
ality advanced by 180 
opinion of, as to the 
jarisdiction possessed 
by an ambassador 
OTer his snite 188 
recognises exemption of 
an ambassador from 
local civil coercion 184 
historian of the Low 
Country Wars 198, 
194, 195, 288 
upon the condition of 

XeatraUty 195, 197 
earlier writers referred 

to by 212 
inflaence of Sir T. More 

upon 234 
publishes anonymously 

Mare Liberum 278 
the life of 283, 336 
occasioning cause of the 

work of 284 
analysis of De Jure Belli 
ac Pacii of 285 



tt 



It 



tt 



tt 



tt 



ft 



t » 



»» 



tt 



It 



t » 



>t 



If 



91 



»t 



Grotinsy Hugo, general eetimate of tbe 

work of 880 
„ indebtednen of, to fore- 

ronners 888 
„ use of Boman Law by 
884 
Gnadalete, battle of 126 
Gnelf and Ghibelin 95 
GoesoUn; Bertrand da 186, 186 
Ghiest-tie, the, a Boman instliation 44 
Gnieoiardini, historian 188, 185 
Guidon de la Mer, the 117 
Gmnea, Empire of, granted to Alfonao 

of Portugal 98 
Guise, Duke of 190, 192 
Guises, the 145, 146 
Gustavus Adolphus 195, 886 

Habsburgs, the ^5 
Hadrian L, Pope 81 

„ rv.. Pope 98 
Hadrianople, battle of 62 
Hamadanites, the 107 
Hamilton, Marquis of, leader of Scotch 

auxiliaries 196 
Hannibal, wrestle of Bome with 50 

,, war-practice of 55 
Hanseatic League, the 87, 116 

States, the, vessels of, cap- 
tured by Drake 
199 
„ reply of Elizabeth 
to 265 
Hanun, King of Ammon, war of^ with 

David 84 
Harfleur, siege of 130 
Harold Blaatand, King of Denmark 96 
„ Godwinson, King of England 
89, 118 
Haroon el Baschid, Caliph, 78, 97, 

105, 106, 128 
Harrison, President, upon the Wash- 
ington Conference of 1890 25 
Hasohem the Just, Saracen ruler 79 

el Motad Billah 88 
Hasdrubal 57 

,, the son of Gisgo 44 
Hassan, Mahometan claimant 105 
Hatton, Sir Christopher 171 
Havre, Elizabeth receives, in pledge 

196 
Hawkins, English seaman 161 
Hawkwood, Sir John, mercenary 

leader 130, 136 
Hazael of Damascus 36 
Hellene and Barbarian, distinctior 

of 38 
" Hellenes, the Law of the " 38 
Henry I., Emperor 129 
IIX, Emperor 91 



If 



ft 



t» 



INDEX. 



349 



t9 
99 
99 
99 



99 



99 
99 



99 



99 



»9 



99 



Henry lY., Emperor (»2 
VI., Emperor 114 
of Lozembiirg, Emperor 138 
the Fowler 88, 87, 96 
Infant of (Portugal, 98 
n.. King of England 98 
IV., King of England 114 
V. King of Ene^d 180, 182 
Vn., King of England 114, 

174, 2ol 
II., King of France 145, 147, 

184, 189, 262 
III., King of France 146, 147, 

185, 198 
IV., King of France 145, 146, 

147, 175, 179, 185, 188, 189, 
197 
HeraeliuB, Emperor 68 
Herald, tiie Boman 47 
Heralda, employment of 187 

„ treatment of 115 
Hermogenianns 70 
Hildebrand, the ideal of 94 
Hiram of Tyre 34 
History, eTidenee of^ against Aastin's 

tenninology 7 
Hohenstanfen, the 95, 188 
Holagon the Tartar 111 
Holland, Professor T. E. 7, 10, 208, 

215 
Holy League, the 146 
„ Roman Emperor, tbe, title of, 

challenged 138 
„ „ Empire, extent of the 83 
Honorins, Boman Emperor 62 
Hooker, Bichard 17, 18 
Horoodj, corsair of Mitylene 112 
Hosein, Mahometan claimant 105 
Hospitality, pnblic, a-; Bome 44 
Hostages, Gentilis upon the treat- 
ment of 263 
„ Grotios upon tha treatment 
of 815, hW 
HostiensiB, writings cf 210 
Hostilities forbidden by c>cean lords 

163 
Hotoman, Francis 204 

„ John 180, 204 
Hognenots, the 145, 146. 147 

war -practice daring 
the straggle with 
192 
English men-of-war 
employed against 
19<'» 
Hnmanists, the 142 
Hundred Tears' War, the, war-prac- 
tice in 131, 132 
Hongarians, the, defeated bv Byzantine 
Emperor 102 



»» 



9* 



♦ 9 



t« 



9t 



t1 



If 



Htmgarv, establishment of Kingdom 
of 96 
withdraws from Imperial 

allegiance 139 
rejoins Central Earopean 

System 143 
Queen of, endeavours to 
arrest French ambassa- 
dor 184 
Hub, John, Beformer 78, 95, 142 
Hutten, Ukich von 143 

Iconoclastic controversy, the 79 
Ifrikijiah, Saracen province 111 
niyria, a semi -barbarous State 41, 

51 
Impaling of prisoners 77, 124 
Imperial Cluunber, the 139 
Indian Village Commtmity, the Law 

of 10 
Indians, the, qaestion of the rights 

of, raised 160 
Indies, the, Dutch claims as to the 
navigation to 166 
„ , , rights of the Spaniards in, 
discussed by Victoria 
216 
Innocent use, the right of, Orotius 

upon 293 
lonocent IIL, Pope 92, 93, 103 

„ IV., Pope 92, 210 
Insurance, Maritime, business o(^ 
carried on by mediaeval Italians 117 
Intercourse, the right of, Orotius 

upon 257 
International Circle, the faint outlines 

of an, amongst 
the Israelites 82 
„ a true first ap- 
pears 51 
„ the, widening of, 
under Justinian 
72,78 
Law, the name 1 

John Austin upon 

3 

the evidence of 20 

the evolution of 30 

before the Bise 

of the Boman 

World Empire 

31 

of the Greeks 38 

a true, becomes 

possible 50 
the nadir of, in 

the West 64 
a revised theory 
of, becomes ne- 
cessarv 150 



91 



t» 



99 
♦ t 

9« 



»» 



t9 



99 



»» 



»♦ 



H 



9» 



9» 



♦ » 



ft 



350 



INDEX. 



»♦ 



tt 



It 



♦ » 



tf 



f» 



tf 



19 



tt 



International Law, Priyate, what ia 

159 
,, beginnings of the 
literatore of 208 
Pale, the, extends 95 
Pale, the, the Arabs 

within 106 
Pale, the, the Barbazy 

powers beyond 118 
Pale, the, in the time of 
Charles V. 188 
Interpretation of the terms of a treaty, 

Grotias apon the 824 
Inqnisition, the, work of^ in Spain 

144 
InTasion, of France by Edward in. 

131 
Yermandois by Charles 

the Bold 184 
Italy by Charles VIII. 
184 

Irak OTermn by Azarakites 75 
Ireland, eonqoest of 98 
Irene, Empress, 79, 97, 106 
Irish missionaries, work of 95 
Imerias 150, 208 
Isabella of Castile 90, 111 
Ischkides, the, in Syria 107 
Isidore, Bishop of Serille 158, 205, 

206, 207, 208 

Isopohty, grant of, by Greek cities 40 

Israelites, International Law of the 31 

Italy, progress of cities of Northern 87 

„ Soathem, oTemm by Saracens 

98 
„ mediaeval, war-practice of 180 
„ inTasion of, by Charles Yin. 184 
Ivry, battle of 146 

Jagello, Prince of Lithoania, 96 
JagelloDS, the, Polish dynasty of 97 
James I., King of England, 164, 165 
167, 170. 188, 196, 197, 201 
„ Prince, of Scotland, capture of 
114, 256 
Jamac, battle of 198 
Jelaleddin, Ehorasmian ruler 104 
Jerusalem taken by Saladin 108 
„ the Assises of 116 

., taken by Crusaders 124 
Jewish International history typical of 

that of Oriental peoples 81 
Jews, the, and the Seven Nations 33 
,, relations of, with distant 
peoples 34 
massacre prisoners 35 
relation of war-practice of 
Saracens to that of 74 
Joanna, Queen of Naples 158 
John I., Zimiskes, Emperor 99 



t» 



»» 



»» 



»f 



»» 



ft 



It 



*t 



John n., Byzantine Emperor 102 
„ Xn., Pope 88, 91 
„ XXTTT, Pope 151 
„ King of Bohemia 188 
„ King of EngUnd 89, 92, 98 
Jomsbnrg, the league of 118 
Jordanes on the eaptnze of Borne by 

Alaric 67 
Jndaea ovemm by Lathyms 57 
Judah, prisoners of released 82 
Jndas Maccabaens 50 
Jugemerii de Damme, the 116 
Jnhan, Emperor 61, 62 
Julius II., Pope, 85, 98, 168 
Jxuists, analytical, definitions of 10 
„ value attached to opinions of 
21 
Jut Atyli^ Grotius upon 804 
„ Belli, the Boman 47, 48 

common to Greeks and 

Bomans 54 
Marius infinnges 55 
in the Boman Empire 59 
„ CiviU, 70, 152, 154, 208 
Fetiale 47, 55 
GetUium 152, 154, 208 

the Boman system of 45, 

46, 59 
common to Greeks and 

Bomans 54 
definition of, by Justi- 
nian 70 
Gentilis upon the sources 

of 252 
definition of, by Grotius 
287 
Legationii 71, 115 

„ Gentilis upon 251 
,, „ Grotius. upon 802 

„ Naturale 152, 154, 208 

the Greek and Boman 

conception of 46 
definition of, by Justi- 
nian 70 
definition of, by Gro- 
tius 286 
Jusef Ben Taxfin, founder of Morocco 

110, 127 
Justinian, Emperor 68, 69, 150, 152 
Jutland, evangelisation of 96 

Eaaba, the, polluted 107 
Kairwan, Ziadet Allah, ruler of 98 
„ the Aglabites at 105 
„ civilisation of 106 
Kallikratidas upon Spartan policy 88 
Kalo-John, Bulgarian King 128 
Karl Martel 69, 80 
„ the Fat, Emperor 83 
the Great 67 



ft 



tt 



f» 



ft 
It 
It 

It 

tt 

tt 

tt 

tt 
tt 



tt 



»t 



tf 



tt 



tt 



tt 



tt 



tt 



tt 



tt 



tt 



It 



INDEX 



351 



>« 



tf 



t» 



•» 



»« 



If 



»» 



»> 



• I 



»» 



ft 



tf 



»t 



I* 



KaiI the Oreat ossnines stjle of Em- 
peror 7tt 
ooronfttion of 81 
the Empire of 81, 83 
the dreamf> of 94 
conquers the Saxons 

96 
oorresponda with Ha- 
roon el Bsischid 106 
enroye at the Court 

of 114 
pots to death Saxon 
prisoners 123 
Karmathians, the, attack Mecca 107 
Kara, conqoMt of 100 
Kent, Chancellor 23 
Kettler, Ootthard 88 
Khasars, the, alliance of, with Byzan- 
tine Emperor 106 
Khoraaan mdependent lOTi, 106, 107 
Khorannlana, the 104, 108 
•'King's Chambers, the" 201 
Knights-errant 135 
Knights of St John, the 112, 128 

„ Templars, the 87, 88 
Knox, John 189 
Knnt, King of England 95, 96 
Kobad, Posian King 05 
Koran, the, fteiishes a Code of the 

Laws of War 125 
Krim, the Tartars of 97 
Lamtmaa, tribesmen or 112 
Land-fried podaimed 91 
Lando, Italian general 130 
Langside, battle of 170 
Las Casas defends oppressed Indians 

160 
Laslouris, Emperor of Kieaea 103 
Laodensis, liartinns 213 
Lanrentes, the, demand redress for 

ill-treatment of envcys 45 
Law, International, a true, becomes 
possible 50 
„ ofJUnn8,the,of mediaeTalItalyl31 
„ „ Charles the Bold*s 
view of 134 
Nations, the, a real literature 

of, appears 203 
„ „ Victor_a's views 
as to the origin 
and obligation 
of 223 
Nature, the, as conceived of at 

Rome 46 
„ „ 6n)tius and 286, 
835 
Neutrality, the. Bcdin upon 

239 
M Gentilis upon 
274 



•t 



»t 



«t 



•t 



«• 



ff 



>i 



If 



»» 



Law of War, the, Victoria upon 225 
„ „ „ Ayala upon 247 

„ „ „ Gentilis upon 252 

„ Officers, British, opinions of^ as 
authorities of International 
Law 22 
„ Schools, the mediaeval 150 
Laws of the Bnrgundians, the 118 
**LawB of Mankind, the Common" 54 
Laws of the Visigoths, the 113 
Lawyers, aUianoe of, with Monarchy 

89 
League, the Achaean 50 
„ Bhenish 117 
„ Swabian 117 
„ Schmalkaldic 143 
„ Holy 146 
Leagues of (German towns 91 

„ „ mediaeval trading 117 
Legatine privileges 34, 176 
Leibnitz 94 

Leicester, Earl of 145, 250 
Lennox, Earl of, recalled by Elizabeth 

238 
Leo m.. Pope 67 
rV., Pope 98 

„ Emperor 79 
the Armenian, Emperor 97 
,, the Isaurian, Emperor 69, 79 
„ the Philosopher, Emperor 99 
„ of Tripolis, Saracen corsair 99 
Leon, the Kingdom of 110 
Leopold of Austria imprisons Bichard I 

114 
Leovigild, King of the Visigoths 64, 

65 
Leslie, John, Bishop of Boss 157, 176 
Lenctra, the battle of 43 
Levant, the slave-marts of the 99 

„ mediaeval trade with the 116 
L'H6pital, Chancellor de 156 
Liber Sextui, the 210 
Lidge, massacre of 134 
Lignano, Joannes de 212 
Lima, John Oxenham executed at 185 
Limoges, massacre of 133 
Lithuania, the Grand Duchy of 96 
Livonian Knights, the 88, 96 
Livy on the '* Law of Nations " 45 
„ story of Camillus told by 48 
„ upon the decay of Boman man- 
ners 56 
Lois de Westeapelle, the 116 
Lombard companies, legislation of 
Edward III. as to 121 
„ Peter, theologian 151 

Lombards, the 68, 80 
London, Hanseatic dep^t at 117 
Lordship, mediaeval claims to mari- 
time 118 



t» 






352 



INDEX. 



»t 



tl 



Lot, Grotins on the settlement of in- 
ternational dispntes by 809 

Lonis the Pions, Emperor 96, 128 
„ IL, King of Italy 98 
„ Vn., King of France 89 

IX., „ „ 86, 124 

XL, „ „ 188, 184 

n XII., „ ,, 182 

„ Xm.T ,, ,, 166, 186, 

284 

Loyola, 189 

Lncanians, the, war-praotice of 49 

Loitprand the Lombard threatens 
Bome 80 

Lnpas, Joannes 218 

Lnsatia, marqaisate of, sold 158 

Lather, Martin 141 

Liitzen, battle of 195 

Lyons, Connoil of 98 

Maccabaeus, Jadas 50 

MaochiaveUi, Nicolo 188, 185, 281 
„ the School of, 186 

Macedon a great Power 51 
PhiHp of 52 

Macedonians, the, aid the Carthagi- 
nians 56 

Biadrid, Treaty of, repudiated by 
Francis I. 186 

Maestricht, sack of 198 

Magdeburg, sack of 194 

Maghreb el Aksa 105 

Magyars, the 98, 122 

Mahdis, appearance of 105 

Mahomet, war-practice of 74, 124, 125 

Mahomet II., Saltan 104 

Maine, Sir H. S. 5, 9, 10 

Mairargaes, the plot of 182 

Malek Shah, Seljokian Sultan 100, 108 

Malta, settlement of Knights of St 
John in 88 

Mamalakes, the 108, 112, 129 

Mancini, Signor 24 

Manfred 89 

Mann, British minister in Spain 182 

Mansel, Sir Robert, attacks Algiers 
166 

Mansfeld, Count 198, 194 

Manuel L, Emperor 102 

Marcellinus, Ammianus 61 

Mare Liberum^ the treatise of Grotius 
162. 166, 167 

Marini, Claude, Genoese outlaw 186 

Maritime Codes of the Middle Ages 116 
jurisdiction, Bodin on the 
limits of 242 
Vasquez rejects 
Venetian and 
Genoeseclaims 
to 246 



»» 



»» 



t» 



Maritime jurisdiction, Gentilis upon 

257 
Marias infringes jtif belli 5$ 
Marshall, Chief Justice 28 
BCarsi, the, war of Germanicos upon 

60 
Marsiglio of Padua, 280 
Mazy, Queen of Scots 156, 170, 176 

„ Tudor 144, 164, 189 
MamnJHBa, an ally of Bome 50 
Massacre of prisoners 85, 42, 48, 56, 
65, 75 
„ of inhabitants of Biilan 72 
Biathiae, Wilhehnos 218 
Bfatthea4)eus, Angelus 886 
Maurice, Prince of Orange 145, 194, 
195 
„ of Saxony 148, 186 
MftTimilJRn I., Empcror 189 

„ n., Emperor 144 

Biayors of the Palace, power of, amongst 

the Franks 80 
Mayenne, Duke of 146 
Mecca, sanctify of territory of 74 

„ attacked by Earmathians 107 
Medid, the 142 

„ Lorenzo de 281 
Mediterranean, piracy in the 165 
Melancthon, Philip, Beformer 142 
MelvU, Sir James 119 
Mendoza, Spanish ambassador 160, 

180, 250 
Mercenaries, Macedonian, serve under 

Hannibal 55 
„ effect of employment of 

Barbarians as 57 
Merchants, foreign, treatment of, in 
the Middle Ages 120 
„ neutral, oppressed by me- 
diaeral belligerents 186 
Mercia 95 

Merveille, French envoy, case of 176 
Merwan, Caliph 105 
Mesembria, battle of 97 
Mesopotamia, the Hamadanites in 107 
Messma, conduct of Bichard I. at 114 
Metz annexed by Henry IL of France 
147 
,, siege of 190 
Michael, Despot of Epirus 108 
VII., Emperor 100 
Palaeologus, Emperor 103 
Bhangabe, Emperor 97 
Middle Ages, the, international prac- 
tice in 113 
employment of ambas- 

sadors in 114 
treatment of aliens in 
119 
Milan, massacre of 72 



»t 



»♦ 



»♦ 



If 



»♦ 



t» 



i» 



INDEX. 



353 



IdiUxy Orders, appearance of 87 
ICinisten, resident, appearance of 

114, 178 
Ifinos rids the sea of pirates 41 
Moab, the Israelites destroy 86 
Moawiyah, CaUph 104 
Mognls, the 89, 108, 108 
Molina 806 

Monaco, pirates of 118 
Monarchy, adrances of Feudal 89 
Monastery, sanctity of the mediaeral 

182 
Mon San Giovanni, storm of 184 
Monson, Sir William 169 
Montesquieu 17 

Montfort, career of in Langaedoc 124 
MonUue, Bfarshal 189, 190, 191, 192, 

198 
Monts^gur, storm of 198 
Moors, the, war-practice or 78 
Moral Theologians, the 161, 218 
Morat, Battle of 91 
More, Sir Thomas 231, 282 
MoTgarten, Battle of 91 
Momas, capitulation of, disregarded 

192 
Morocco 106, 110, 112 
Moses, commands of, ss to the treat- 
ment of the Seven Nations 88 

„ commands of, a? to the cutting 
of fmit-bearing trees 86 
Moslemah attacks Goni^tantinople 69 
Mostasem, last CaUph of Bagdad 109 
Mohamad el Moatshad 109 
Mflhlberg, battle of 148 
Monster, the fanatics of 148 

„ the plenipotentiaries at 184 
Musab 75 
Muscovites, the, semi-civiliied 97 

„ „ torture prisoners 128 

Muscovy, Sir J. Bowes, British am- 

basssdor to 189 
Mutilation of prisoners 85, 72, 128 

Nancy, battle of 91 
„ siege of 130, 184 

Nantes, Edict of 146, 147 

Naples, sack of 72 

Narses, 97 

Nation, beginnings of the idea of the 
unity of the 89 

Nationality, growing oan8ci3Usness of 
157 

N€itmraU, Jvf, Greek and Boman con- 
ception of 46 

Nature, the Law of, at Bo3ie 46 

Navarre, Kingdom of 110 
„ Peter of 112 

Navigation in the Middle Ages 118, 
168 

W. 



»> 



»» 



»» 



»t 



»t 



>» 



Navigation, Gentilis on the ririit of 
257 
H Grotius asserts the fineedom 
of 278, 294 
Nero, fiuth of treaties in the time of 61 
Nesle, siege of 180, 184 
Netherlands, revolt of the 144, 198 
Netherlanders, properbr of, sdzed in 

Eniglisti ports 187 
„ assistance given by the 

English to the, Gen- 
tilis upon the 255 
Neustria, rivalry of Austrasia and 80 
Neutral flag, the, in the Bfiddle Ages 
186 
rights asserted at Ciobleni 200 
territory, the protection af- 
forded by, Bodin upon 289 
territory, the protection af- 
forded by, Gentilis upon 265 
territory, the protection af- 
forded l^, Grotius upon 815 
subjects, Gentilis upon the 

treatment of 264 
goods, Gkotius upon the treat- 
ment of 817 
Neutrality, faint glimmerings of re- 
spect for, amongst Bo- 
mans 55 
mediaeval ignorance of the 

conception of 185 
Law of, in the Age of the 

Beformation 195 
Queen Elisabeth's concep- 
tion of 198 
James I. enforces the 

rights of 201 
Law of^ Gentilis upon the 
274 
Neutrals, Grotius upon the duties of 

822 
Newhaven, reprisals granted against 

Englishmen in respect of IBB 
NIcaea, conquered by Crusaders 101 

„ Greek Empire of 108 
Nicephorus L, Emperor 69, 97, 106 
^ n.. Emperor 99, 124 

„ III., Emperor 100 

Nicholas 11., Pope 91 

„ v.. Pope 98, 166 
Nikias 42 

Non-combatants, distinctiofi oi oom- 

batantsand 19t 
„ GentiUs upon the 

treatment of 264 
Norfolk, Duke of, executioo of 179 
Normandy, foundation of Duchy of 95 
the Customs of 118 
Harold GodwinaoB im- 
prisoned in 119 

28 



It 



t» 



»» 



ft 



»» 



354 



INBBX. 






tf 



Nomumdy, ravage of, by Edward m. 

181 
NormanB, conqaestB of the 94, 95, 100 
Norris, Engliflh herald 189 
Northmen, the, regarded by Saraoens 
as Barbarians 77 
inroads of, mto Britain 95 
war-praotice of 122 
atrocities of 127 
Northamberland, the Earl of, and the 

enstom of wrecking 119 
Northumbria, 95 
Norway, civilisation reaches 96 
Noureddin, Saltan 106 
Novgorod, Hanseatic depAt at 117 
Noma, Roman form of declaring war 

ascribed to 47 
Nnmantine treaties, the affair of the 

56 
Nnmidia, Masinissa King of 50 

„ a semi-barbaroQS state 51 
Nymwegen, attack npon 193 
Nys, Professor 203, 218 

Oaths, Papal dissolution of 94 
Objections to Austin's terminology 8, 

17 
Occam, William of 230 
Ocoapation, title by 162 

„ „ Orotios npon 280 

Ocean lordship, mediaeval claims to 

162 
„ „ Grotios npon 292, 294 

Odoakar 63, 64 
Official declarations as anthorities of 

International Law 22 
Oldenbamevelt, patron of Grotios 283, 

284 
Oldendorp, John 154 
Oleron, the Boles of 116, 119 
Olympia, the Sacred Trace of 41 
Ommeyaid dynasty, the 104, 109, 110 
Ompteda, 214 
Oracles, infloence of common, amongst 
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Palatinate, the 148 
Palermo, captore of, by Saracens 98 
Pallavieino, Horatio 252 
Palmers, treatment of mediaeval 117 
Papacy, the, alliance of Franks and 80 
„ „ established as a lay Power 
by Pippin the Short 189 
„ „ fiulore of^ as Worid Jodge 
189 
Paris, Declaration of 28 
„ incident of stay of Edward I. at 
114 
Panna, Alexander, Doke of 146, 198, 

247 
Parole 132, 190 
Parthians, the 59 

Passage, Gentilis npon the rig^t of 
256 
„ Grotios opon the right of 
298 
Passan, Peace of 148, 148 
Passports, Grotios opon 827 
Patelaria, Saracen attack opon 129 
Paterpatraiuit the Roman 47 
Patronage, the Roman system of 45 
Patzinaks, the 98, 99, 102 
Paonoefote, Sir JoHan 26 
Peace of God, the 85 

„ maintained by Popes 92 
Peasants' Revolt, the 148 
Pedio of Castile 114 
Pekah of Israel 82 
Peloponnesos invaded by Selavoniana 

and Bolgarians 97 
Pennaforte, Raymond de 151 
Peter the Hermit 86 

„ of Aragon 92 
Pergamos, Attains, King of 50 
Permissive laws, natore of 18 
Perpema 56 
Perseos 50 

Persia, wars of, with Eastern Empire 
65, 68 
conquest of, by Saracens 69 
conqoest of, by Seljoks 107 
Persian envoys slaoghtered by Athe- 
nians 42 
Persians, the, war-practice of 78 
Philip, Archduke, detained by Heniy 
Vn. 114 
Augustus, King of France 86, 
124 



f» 



♦1 



f » 



INDEX. 



355 



t> 



t» 



tt 



Philtp lY., King of France 92 

n., King of Spain 144, 146, 
149, 164, 175, 180, 182, 
186, 187, 189, 197 
m.. King of Spain, 176 
of liaoedon, 50, 55, 56 
Philisiinet, the, war-praciioe of 86 
Philology, eridcooe of, as to Austin's 

terminology 7, 14 
Philopoemen, 50, 57 
Phoenicians, the, as pirates 41 
Piets, the, ovemin Roman Britain 95 
Piles, Hogaenot leader 192 
Pippin the Short 80, 91 
„ the Yoonger 80 
Pira^ amongst the Greeks 41 
„ in the time of Polybins 51 
„ in the Bfiddle Ages 118, 164 
Pisa, eommercial greatness of 87, 116 
„ Innocent m. mediates peace be- 
tween Genoa and 92 
„ rival of Venice 102 
„ treaty of, with Aries 186 
Plaoentia, Goondl of 102 
Plataea, massacre of the prisoners of 

42 
Plunder of Normandy by Edward IIL 
181 
by Charies the Bold 184 
Poictiers, batUe of 80 
Poison, ose of 42, 56, 60, 72, 181, 815 
PoUnd, the Kingdom of, 96, 189 
„ Heniy of France, King of 146 
„ answer of Elixabeth to am- 
bassador of 20C> 
Poles, the, object to reeeiTc resident 

ministers 174 
Political Superiority, what is 5 

„ Philosophers, work of the 280 
Polybios 50, 52, 57. 69 
Pompey, riotorics of 58 
Pontanns, 886 
Pontremo^, sack of 184 
Pope, the, caoses of the fsUove of, to 
establish World 8o?eraignty 
91, 94 
„ confers royal titles 92 
„ ambition of 98 
„ claims to be Lord of the 

Isles of the Ocean 98 
„ authority o^ challenged 1^ 
Lather 141 
Porsena, attempted atwassination of 49 
Porte, diplomatic represeBtatrrss of the 

174 
Portugal, Infant Henry of 98 

tribute from, demanded by 

Innocent IIL 98 
riae of Kingdom of 110 
anneied by Philip IL 144 



»f 



ff 



»t 



»t 



«* 



♦» 



Portogoese and Spaniards, disooTeries 
of the 98, 160, 166, 282 
„ Kingdom of Al^rre 111 
PositiTc Law, Austin's nse of the 

tenn 6 
PottUwnmum, the right of, Grotins 

upon 318 
Precedence, rules as to, amongst 

public agents 174 
„ „ Bodin upon 242 

Prescription, Grotins opon 282, 295 
PrimitiTe Law is Gustom 9 
Princes, German Protestant, assist 
Huguenots 196 
„ tributary and fendatory, classi- 
fied by Bodin 241 
Prisoners maimed by Athenians 42 
branded by Greeks 42 
exchange and ransom of, 1^ 

Romans 55 
crucified by Perpema and 

Osesar 56 
massacre of, by Snlla 56 
torture of, by uasdrubal 57 
as gladiators 60 
burnt by Arminius 61 
blinded and crucified 1^ 

Persians 61 
massacre of, bT Teutons and 
Avars 65 
„ hj Ostrogoths 72 
„ by Saraeens 76, 
77 
treatment of, by mediaral 
belUgeiento 128, 
182 
„ in Age of the Re- 
formation 189, 
194 
,, Ayala upon the 
249 
Gentilis upon the 

262 
Grotius upon the 
815, 818, 820 
Privateers in the Middle Ages 165 
, , French, drive Spanish ships 
into English ports 187 
Prise, Grotius upon 816, 821 
Procc^Mus, historian 69, 71 
Promises, Grotius upon the inteipra- 

Ution of 801 
Proper Law, Austiu's definition of 2 
ProCeetion, meaning of, according to 

Bodin 288 
Prassian Commission of 1751, the 22 
Prussians, the, conquered by the Teo- 

tonic knights 96 
Ptolemy Lathyms, emelty of 57 
PsJhDdorfm 



*» 



»t 



»t 



»» 



It 



»» 



tf 



ft 



ti 



>t 
It 



tt 



ft 



tt 



tt 



tf 




87, n, Uf 



o<,*y 



191 



f» 



Sff Wftltarm 


** 


J. W. KlB—JI ^OB SS 


fl* 


Om fEMliee ol, U4, 1», ISl, 




19, 194 


»« 


dbB pneliee ol, Ajals ob 


»• 


9tf 


M 


dbe fEMliee ol, GcBtOii ob 




9S1 


ffff 


tihe pEMliee of, GiodM ob 





918, 9S1 
of iKWtfle terntoty, 41, 48, 77 
of Hmy lY. 147 
BATCOna, Um Exaidiaie of 91 
Bajwaod of TonkMise iD>l 




Bcbds, Bomaa traOment of 48 
Be emiiiu g in KngUnd for Doleli oer- 

Tieo 19e, 197 
BefonnatioD, tbo 90, 141 

Age, mtemtitlnnml piae- 
tiee of the 157 
Bflgiiiald of ChafcOkm 138 
BehoboAm 33 
BeDAisaaiiee, the, pares the way for the 

Befonnation 141 
Bemnsala, the exercise of 52, 121, 

167, 187, 243 
„ Ayala opoii 248 
„ „ Grotios upon 313 

Betorsion 128 

Beoehlin 142 

Biohaid L, Coeor de Idon 106, 114, 
118, 124, 125, 139 

Biohard, Mr, motion oU apon Inter- 
national Arbitration 24 

i^eheliea. Cardinal 147 

Bight, definition of, by Grotios 285 

Bin^on, French envoy, murder of 

184, 287, 249 , , ^ ,. 

Bivers as texritorial boonds, Orotins 

upon 29l» 





f» 



of die SHIS 44 

47 
of 
48 

of tnaehsiy 49 
54 
by coBtaet 
with die East 56 

leciuiad by BaibB 
57 

58 

iMioBanes95 
Booan Law, importanee ot, in Middle 

150 

in intetnational 
dilutes 156, 160 
„ „ ose of, by Grotins 834 
Botnanis, Baldwin Emperar of 108 
Bomaims IV^ Emperor 100 
Bome, Early, a mar^ city 44 

„ attitode of towards foragneta 

44 
„ a Meditenaiiean Power 50 
,, an Asiatic Power 57 
„ threatened by the Saraoens 98 
„ sack o^ by Boorbon 191 
Boeebery, Lcnrd, and International 

Arbitration 26 
Bosn V, Ifarqnis de, Frendi ambassador 

in England 164, 183 
Boss, Bishop of, the ease of Leslie, 

176 
Botterdam, sack of 193 
Boaen, sack of 192 
Boogemont, capture of, by Henry Y. 

132 
Boum, Seljnkian Sultanate of 100, 102, 

108 
Boussillon, a GonTention meets in 

county of 85 
Rudolph, Emperor 92, 196 



INDEX. 



357 



ft 



»i 



tf 



Bnnjeet Singh 9 

Bank founds a state at KoTgorod 98 

Bnssia, crown of, conferred by the 

Pope 92 
Bossians, the, attack Constantinople 

96 
Boyter, Dutch Adnural 169 

Sacrifice, the King of Moab o£Fers his 
son as a 86 
the Athenians offer Persian 
prisoners as a 43 
Sacred War, Biahometans wage 126 
Safe-conduct granted to Hos yiolated 

by the Coandl of Constance 78 
Safe-condacts, respect of Saracens for 

78, 127 
use of, in Middle Ages 

115 
cases of disregard of 
134 
St Andr^, Marshal, French ambassa- 
dor 184 
St Bartholomew, M&ssacre of 146, 

186 
St John, Knights of 87, 88, 188 
St Qpentin, battle of 144 
St Vincent, Lord, upon the rights of 

the British flag 169 
Saladin, chivaliy of 106, 128 

„ oonqaests of lOH 
Salisboiy, Marquis of, upon Inter- 

natioxud Law 4 
Samanides, the, independent 107 
Samians, the, brand prisoners 42 
Samnites, the, war-practice of 49 
Sancho the Great, King of Navarre 

110 
Sanction, Aastin^s definition of 2 
Sanctuary, privileges of an ambassa- 
dor's boose as a 182 
Sapor massacres inhabitants of Cae- 

sarea 61 
Saracen prisoners slain by Bichard L 

124 
Saracens, the, advance of 68 

„ Empire of 69, 78, 104, 
105 
international practice 

of 73 
in Italy and in Crete, 

98 
in Spain 109 
„ in Northern Africa 111 
treatment of strangers 

by 116 
war-practioe of 125 
Papal ban against snp- 
plitrs of arms to 209 
Savonarola, Beformer 95 



»» 



t» 



9t 



♦ ♦ 



♦ t 



>» 



tt 



ft 



»l 



»♦ 



»» 



tt 



tt 



»» 



tt 



Saxons, Bomans slaughter maraoding 
61 
„ oonqaest of the, by Karl the 
Great 96, 128 
Scaevola attempts to assassinate Por- 

sena 49 
Scandinavia becomes civilised 45 
Schenck, Dntch leader 198 
Schleswig, evangelisation of 96 
Schmalkalden, Leagae of 148 
Schoolmen, the, succeeded by the 

Moral Theologians 151 
Scinde, Dataro, conquered ruler of 
77 
„ lost by Caliphs 105 
Scipio Africanus 44, 50, 52, 57 
Sdavonlans, the, invade the Bysan- 

tine Empire 97 
„ the, reoogmae the so- 

vereign^ of the By- 
zantine Empire 96 
Soopas, Aetolian commander 58 
Scotland claimed by the Papacy 94 
Prince James of, captured 

by Henry IV. 114 
Edward I. attempts to pre- 
vent trade witn 186 
Scythians, the, war-practice of 65 
Sea, the, mediaeval claims to lordship 
of 118 
„ Vasquez upon jurisdiotion 
over 246 
Grotius upon jurisdiction 
over 281, 292, 294 
Segusia, Henry of 210 
Selden, John 386 

Self-defence, as a natural cause of 

war, Gentilis upon 254 
,, Grotius upon the right 

of 291 
Selim XL, envoy of, arrested at Ven- 
ice 184 
Seljuks, the 88, 100, 101, 108, 104, 

107, 109 
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the Saracenic conoeptioo of the, 

74 
the patrimonial 168 
the mediaeval conception of the 
168 

States General, the Dutch, and Inter- 
national Arbitration 24 
Steelyard, the Hanseatic 119 
Stephen, Pope, alliance of, with Pip- 
pin the Short 80 
Stephen, first long of Hungaiy 96 
Storm of towns, Boman custom as to 

48, 52 
„ „ war-practice of the 

Beformation Age as to 191 
Story, Justice 28 
Story, Dr, kidnapping of 159 
Stowell, Lord 23 

Suarez, Francis 166, 156, 880, 884 
Suite, privileges of an ambassador's 

182 
Sulla massacres prisoners 66 

„ work of 58 
SoJly upon the navigation to the 
Indies 166 
upon the privileges of ambas- 
sadors 183 
upon the Laws of War 192 
Suleiman, Sultan of Bourn 100, 101, 
108 
„ Ottoman Sultan 112 
Sds 112 

Swabian League, the 87, 91, 117 
Sweden, civilisation reaches 96 

obtains territoiy in Germany 

148 
contest between France and, 
as to diplomatic precedence 176 
Swedish Chamber, the, and Interna- 
tional Arbitration 24 
Sweyn, King of Denmark, the Pope 

claims tribute from 93 
Swiss, the, win their independence 
91, 148 
„ massacre of and by 134 
Syagrius, 64 
Symbolon, the Greek 40 
Syphax 44, 56 

Syracuse, capture of, by Saracens 98 
Syria as a Great Power 61 

conquered by Saracens 69 
conquered by Seljoks 100 
the Fatimites in 105 
Syrians, the, war-practice of 67 



*> 



tt 



tf 



ft 



it 



tt 



tt 



INDEX. 



359 



Tadiiu on the political icstitatioDB of 
the Gennans 9 
„ on the treatmeDt of ambaesa- 
don 61 
Taherites, the 105, 107 
Tarantam recovered by Byzantine 

Emperor 99 
Tarik, firet Saracen invader of Spain 

76 
Tarqnin, legatee of, treatment of, at 

Bome 46 
Tartars of Krim, the 97 
TatioB, envoys of Laorentes ill-ased 

by relations of 45 
Temples, destmction of, denonnoed 

58, 55 
Terbel, Balgarian king 69 
Territoriality, little prominence of the 

conception of, in the 
Middle Ages 118 
„ birth of 188 

Territonal Sovereignty an offshoot of 
Feodalifim 82 
,, SUte, attributes of the 178 

Territoiy, nentral, violated by mediaeval 

bellig«rents 186 
Tertnllian qoestions the legitimacy of 

War 204 
Teatonic Knights, the 87, 96 
Tentons, the, overran Roman pro- 
vinces 62 
Text- writers as authorities of Interna- 
tional Law 21 
Thaddeus of Suessa 92 
ThebeSy sack of, by Normans 102 
Theodahad, the Ostrogoth 78 
Thaodorie, King of the Ostrogoths 64 

„ the kingdom of 70 

Theophilus, Emperor 106, 124 
Tbermes, attack of Philip of Maoedon 

upon 52 
Thessalonica looted by Saracen cor- 
sairs 99 
y, Latin kingdom of 108 

Thendebert, Ripuarian King 64, 65 
Thirlwall on the AmpoiktiDnic Council 

89 
Thirty Tears* War, the 147 
Thrace overrun by Bulgarians 97 
Tiberias, Battle of 1*18, 129 
Tilly at Uagdeburg and Leipeic 195 
Timonr the TarUr 104. 109, 128 
Title, the foundation of international, 

discussed 160 
Tlemoen, Arab prineipali-^ 106, 111, 

112 
Togrul Beg, Sultan 100, 107 
Toledo, conquest of, by Alfonso YL 110 
ToleratioD of Christians by Saracens 

77, 88 



ft 



•t 



•• 



»t 



Tolosa, BatUe of 111, 126 
Totila the Ostrogoth 65, 67, 72 
Toul annexed by Heniy II. of Fiance 

147 
Toulonides, the, in Syria 107 
Touloun of Egypt 99 
Tonran Shah, Sultan 128, 129 
Torture of prisoners 57, 128 
Towns, growth of, in consequence of 
the Crusades 87 
„ leagues of German 91 
Trade, mediaeval 116 

neutral, interfered with by 

Elizabeth 199 
OrotiuB asserts the freedom of 
international 282 
Trajan, the Boman Empire under 58 
Traveller, dangers of the mediaeval 

117 
Treachery denounced by the Bomans 
49 
,, condemned by Polybius 54 
„ murder of Moorish ruler by 

114 
Treaties as evidence of International 
Law 27 
the interpretation of 28, 260, 

269, 301 
Jewish care for the faith of 
84 
„ Boman care for the faith of 

47, 61 
„ Saracen care for the faith ol 

78 
„ classification of, by Bodin 
288 
Treaty, Franco-Imperial, mediated by 

Wolsey 198 
Trebiiond, Gredc Duchy of 108 
Trees, the Mosaic rule as to the cutting 
of fruit-bearing 86 
„ cutting down of, denounced by 

Polybius 54 
„ practice of Arabs as to the cut- 
ting of 76 
Treuga Dei, the 85 
Tribonian, work of 70 
Triboulet, Court-fool of Francis L 187 
Tripoli, non-progressive state 112 
Triumph, the Boman 60 
Tromp, Van, Dutch Admiral 160 
Trophies, the Bomans do not erect 49 
Truce, the Saored, of Olvmpia 41 
Trace of God, the 85, 8^ 
Trace, breach of, by Bomans 61 
Trace between Spain and Netherland- 

ers 145, 147 
Truces fk«ely granted by Bomans 49 
viohUioii of, condemned by 
Bomans 49 



ft 



860 



iin>EX. 



» 

»» 



tt 



>t 



tt 



Tnioet, Fuhing 190 

eUuwified by HoetieosiB 210 
Gtentilis upon 261 
Grotias npon 826 
TnniB, principality of 106, 111, 112 
„ a pinte-neBt 118 
„ expedition of Charles V. to 188 
Turks, the Seljnkian 100, 101 

„ the Ottoman, advance of 104 
the Caliph's guard of 107 
suppliers of arms to, con- 
demned 188 
Gentilis npon warfare with 

254 
Oentilis upon leagues with 
272 
Tyana, oonqnest of 106 
T^, alliance of, with David and 
Solomon 34 

Ulpian, Roman jorist 70, 162, 158, 
166 
„ Grotias npon a famous defi- 
nition by 286 
United Provinces, the, independence of 

secored 145, 
147, 148 
„ „ „ rank of repre- 

sentatives of 
174 
Universal Monarchy, Charles V. ac- 
cused of aspiring to 141 
Untersberg, the cavern of the 142 
Urban IL, Pope 86 
Uspe, siege of 60 
Utrecht, the Union of 144 
Uzes, the 98 

" VaQ," the right of the 168, 167, 169, 

197 
Valens, Emperor 62 
Valentinian, Emperor, war -practice of 

61 
Valerian, Emperor 61 
Valladolid, dispute at 181 
Valois, Kargaret of 146 
Vandals, the 62, 64, 67, 68 
Varangians, 'the 102 
Varus, Roman general 61, 62 
Vasco da Gama 142 
Vasqnez, Ferdinand 149, 154, 245, 

282, 806, 824, 888, 886 
Vatacof, John, Emperor 108 
Vattel 21 

Venetians, the, monopolise Greek 

markets 102 
„ secore Greek islands 

108 
„ as traders 116 
„ suffer by pirates 118 



tt 



t» 



tt 



ft 



tt 



tt 



tt 



tt 



tt 



tt 



ft 



tt 



Venetians, the, aeeuse Alphonso of 

poisoning dstems 
181 
search neutral ships 

186 
claim dominion in 
the Adriatic 162, 
168, 164 
send ambassadora 
to the Sultan 188 
embargo English 
neuteal merchant- 
men 200 
Vasqnez upon the 
maritime claims 
of 246 
Gentilis upon the 
maritime claims 
of 257 
Venezuelan Boundaiy dispute, the 26 
Venice, commercial greabiess of 87 
„ complaint of, against Ancona 
92 
ranked with Crowned Heads 

174 
treatment of Spanish ambas- 
sador at 180 
„ Turkish envqy arrested at 
184 
Verdun, the Treaty of 88 

„ annexed by Henry IL of 
France 147 
Vermandois, invasion of, by Charles 

the Bold 184 
Vesting of prize property, Grotius up- 
on the 816 
'^Hctoria, Frandscus a 149, 214, 806 
^^Hkings, the 64, 95 
Village Communities, the law of In- 
dian 10 
Vinsauf, historian 115 
Viriathus, 56 
Visconti, Galeazzo 91 
Visigoths, the 64, 68, 69 

„ the Laws of the 118 
Vitallien Brothers, the 118 



tt 



ft 



*f 



ff 



Walid, CaUph 78 

Walsingham, Sir F., instructions of, 

to English ambassador 198 
War, Declaration of, by Romans 47 
Private, prevalence of, in feudal 

times 84 
the Law of, in the Reformation 
Age 188 
„ Civil, special fury of 192 

the Thirty Years*, savagely of 

194 
legitimacy of, questioned by 
early Fathers 204 



ff 



ft 



ft 



ft 



INDEX. 



361 



»» 



«• 



It 



ft 



»» 



»» 



t» 



»» 



»t 



»» 

1* 
»» 

»1 

t* 



War, seven Bpedes of, recognised by 
Hostientifl 211 
„ Viotorift open the Law of 226 
„ Sir T. More npon the Law of 

232 
„ Ajala opoD the Law of 247 
,, OentiliB apon the Law of 262 
,. defined by Orotias 285 
,, QrotiiiB apon just caases of 291 
"Ward, Bobert, upon the priyilegea of 

pnblic agenta 181 
War-praotice of the Israelites 84 

Oreekfi 41 
Bomans 47 
Samnites, Laca- 
nians, Oanls 49 
Carthaginians 67 
Roman Bmpire 

fiO, 61 
Tentons 64 
Frankfl 72 
Saracens 74, 76, 

125 
Middk Ages 122 
Crosaders 124 
„ „ AlmoraTides 127 

„ AJmohades 128 

Chivalry 130 
t, Age of the Be- 
formation 188 
Wars, the Low Country, conduct of 
the belligerents in 193 
classification of, by Isidore of 

Seville 205 
„ by Oentilis 

255 
„ by Grotins 
288 
Wartburg, Luther at the 142 
Washington, Treaty of, the Three 

Bules of the 27 
Wedmore, Treaty of 95 
Wenceslaus, Emperor 91 
Wentworth, Lord, robbed by pirates 

165 
Westphalia, Peace of 146, 147, 148 
Wezelin 92 
Wheaton classifies the authorities of 

lotemational Law 20 
WidU, John 95 
Wicquefort, Abraham 174 



•» 



»f 



(* 



William of Normandy impriiona 

Harold 119 
William Bufns 168 
William the Silent 144, 186 
Willoughbv d'Eresby, Lord, enToy to 

I>enmark 164 
Wisby, the Bfaritime Code of 116 
Wittenberg, Luther at 142 
Wolaey, Cardinal 190, 197 
World Church, the, influence of the 
conception of 66 
Empire of the Caliphs 74, 104 
State, the Boman conception 

of a 68 
Sovereignty, attempt of Papacy 
and Holy Boman Emperor to 
establish 84 
Sovereignty, fiaOure of aasertors 

of 90, 91 
Sovereignty, influence of the 
Beformation on the theory of 
143 
Sovereignty, the end of 148 
Victoria upon 

217, 218 
Bodin upon 241 
Yasquei upon 
245 

Grotius upon 308 
Wotton, Sir Henry, a dictum of 187 
Wreck, the right of 242, 257 
Wreekittg in the Middle Ages 118, 119 

XenebMia, a Spartan practice 40 
Xenia, a Greek institution 40 
Xenophon, ideal war-praotice of 43, 

192 
Xerxes recogniscp the '*Lawt of all 

Mankind" 42 

Zaeharias, Pope 80 
Zama, Battle of 57 
Zapetra, conquest of 107 
„ massacre at 124 
Zenghis the AUbek 108 
Zeno, Emperor 64, 69 
Ziadet Allah 98 
Zimiskes, John, Emperor 99 
Zuniga, Spanish embassador 182, 274 
Zutphcn, sack of 193 



ft 



t> 



t« 



ft 



ft 
•t 



t« 



t» 



ft 



»t 



»t 
»t 



»t 



w. 



24 



n .-. 



This book is a preservttioa photocopy. 

It is made in compliance with copyright law 

and produced on acid-free archival 

60# book weight paper 

which meets die requirements of 

ANSI/NISO Z39.4M992 (permanence of paper) 

Preservation photocopyii^ and binding 

by 

Acme Bookbinding 

Charlestown, Massadatsetts 




2002 



